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SE ERE, A I -* - » etere.Shge. ccebapndp-as< ‘ ob it 


-—— a ee 4 a 


75 | ; 
Nea “cpxgasnendancatereivents of t this nature drive all of us toward confroat atic 
2) a wa abl. desire to avoid***The court expreases the hope thet no meagures Of. 
Ly ooh 7 Fi bie satura will prove necessary. Fins Frembahads 1118/0. Se ae er att 
Wray wets | Filed der nicle ait dvt» gnd notice Of motion for an order and Jndzmenk4 
a * ==> 
f. io | Rei. 5-25 Fg een Oe -son a with prejudice os neiuah aifld de we Ee 


my 19-75) FD @pltrt's s affdvt. and notice of motion for an order granting leava to ths une 
7 % eaxwiitie before trial, as esestial to the preparation, otc. tis “nd : 
~ WhO Sigted and executed the SILI of Sale from the N-Ys Tisror pM ie 
the N.Y. News, Inc. dated 10-15-63 “id ete. Net. 5-27-7155 
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fled _ Affidavit of __de ft. (ew Yo-« Yows” Ivcedin oppostt ton to pltifs port nate j 


ec Cupnlemoatal “idavit of deft (Mew Yo k News ince) in supper? of 


8 nce notion io uamary judemente 


Filed defts Affidavit in oppo ~ticn to th 
oy M Yaricus motions of pits’ F ard xy. 
“Robers W. Farrell as indicated, et 


: rfe's duplicate copy of_application for. tithde-- 31. ot pr “94 Alea dis sie: 


Sa," \t: claiming to have filed original on 5-29-75 with co: her. 
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Wiled Memorandum- Ohinion # Wi2¢5?-Hectaion-= for the ro sons stated, * 
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dimiissing the case with projudice and with costs to cdafts. It 
__PRANREL, J. a.) (ting wee 
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_Filed ‘Memorandun-Opinion @ ',2737_nnd_Order=- or the reason n stated, _pltrgt'3. 
; a ordered=_FRANKEL, I. (n/n). 

c © te corp Inas afr ° of ohr Lone dn n n of ae ke 
Filed piteete nett otice of appen oe t , Ow Obie rae eA Anon pi than, S12 WN i+ (<M 
C lea tas Temloy, Updiie, Carter & Rede Varrett G6 Kretabers an 

&  rileye Inte 8-1-75 


< qeasiy COMPLAINT NOS, 8-11 INCLUSIVE (Filed March 16, 1971) JA 
| 


| combination, conspiracy and acts hercinafter complained of were 


COMPLAINT OF DAILY MIRROR INC., March 16th,1971 


| entered into and performed by such officers, agents, representa- 


| tives and employees with the knowledge and sanction of their 


| 
respective corporations. 


8. Commencing in or about Janvary, 1971, and continuing 
thereafter and continuing to date, Defendants, their agents, ser~ 
vant: and/or employees, @id knowingly and unlawfully combine, 
conspire, agree and have a tacit understending together with each 


other and with various other individuals and firms to restrain 


and/or moropolize trade and commerce in the dissemination of news, 
newspapers and other activities wit‘in and/or related to the news~ 
paper industry in and among the several states, and th did in 

l fact restrain and/or monopolize such interstate trade and commerce | 


j in violation of Section l of the Sherman Act. Said offenses will 


' 
|continue unless the relief hereinafter prayt for is granted. 


| 


Defendants were in violation of Sections 1 and 2 of the Sherman 


9. The said combination, conspiracy and actions of 


ee Act, 15 usc Sections 1 and 2. 


10. It was a part of the said combination and conspiracy | 
and the object and purpose thereof to accomplish the following, 
among other things: 

a. To knowingly and unlawfully destroy Plaintiff's 
publication and to drive Plaintiff out of business; 

b. To knowingly and unlawfully suppress and 
eliminate competition between end among newspapers and 
other publications serving the general public; 

c. To knowingly and unlawfully create a monopoly 


in the diesemination of news; and 


Jhk 
Gd. Agree not to distribute Plaintiff's newspaper 
to any newsstand or other distribution points serviced 


by the Defendants or those that they controlled. 


ll. As part of the said combination and conspiracy and 
to each effectual to object and purpose, Defendants did the 


following, among other things; 


| a. They refused to carry Plaintiff's newspaper and 


to distribute them to their newsstands throughout the 
City of New York and various other parts of the State 
of New York and the United States. 

b. They exerted pressure on individuals and firms 
to whom they regularly distribute newspapers and other 
periodicals to refrain from carrying Plaintiff's news- 


paper and to refrain from advertising in Plaintiff's 


newspapers. 


c. They sponsored and helped the "Daily News" by 
causing additional copies of the above described news- 
paper to be distributed to their distribution places in 
order to eliminate the distribution and sale of Plain- 
tiff's newspaper thereby diverting from the Plaintiff a 
very substantial portion of its circulation. 

d. They attempted to divert and did in fact divert 
a very substantial portion of the advertising which 


might have been placed in Plaintiff's newspaper. 


12. The aforesaid offenses have had, among cthers, an 
effect wherein substantial numbers of the public have been denied 


| 
{ 
‘ 
reasonable access to Plaintiff's newspaper. i 


£ brought without any foundation in fact to th KNOWLES 2 

ii tne plaintiff and its officers, anc pro#ecutead! weliciou:. 
ty for the sole purpose of coercing the ¢dcfendenis to purer se 
nd@ eell en its newsstands the publicrtions o 


ht excessive and unreasonable pricer which leave no edeguite 


eturn to the newsstands of Aneore Nations. Services, Inc., 
ni which are discrimineiory end tn excert of nefezse chorced 
° otwerk “py the plaintirr if 
| q"| 
WEEREFORE, the defendants request judcaent | 


ble counsel fees incurre’ by the defendentsin defense of 


a 
his action. / 


ted: New York, Wew York 


porn e 4 3872 
/ 


Vv 


| AFFIRMATIVE DEFENSE OF 4 Deft's Answer April 9,1971 JAS 
. (except New York News Inc.) : 
Cl. & fer $s ’ . one | 
| 

NIP: On information and. sac the ia Oe 


f 1 ‘ 


*: 3 4p & 4 od 
wee Be PLSanesa: 


(©) dismissing, the covpleint herein: 


(b) sa sali of all costs, cxpenses und reason- 


/s/ Eugene Frederick koth 
Loy aw PuiuDontok ROTH, bentley 


Attorney for Defendantc, 

Yenry Carfinile, Unier:s ews 
Company, Inc., Anericun 2:28 Come 
piny, Inc. caé sAncorp iutional 
Services, Inc. 

230 Perk Avenuc 

New York, Kew Yerk_lOC1T 


Tam tne - 
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PLAINTIF™'S ANSWERS TO "NEWS" INTERROGATORIES JAG: 
# 1 DATED 7731/73 


UNITED STATES DISTRICT CouRT 
SOUTHEPN DISTRICT OF NEW YORK 


-—_——— 
. 


SLL SS LS SS Oe SO OS SS OS Oe OO OS OD OD OD me Oe ae ee ee ew ee ee me ee ee Xx 
‘ ry 
DAILY MIRROR INC., F 
Plaintiff ; 
~against- 71 Civ 1211 H | 
; PLAINTIFFS 
NEW Y° RX NEWS INC. ;HARRY (HENRY) ANSWERS TO { ' 
GARPINKLE;UNTON NEWS COMPANY, INC. ; INTERROGATO®IES ’ | 
ANERICAN NEWS COMPANY,INC., and : 
ANCORP, INC, | 
! 
\ Defendants | 
ee oe ee oe oe oe LL te 3 


The plaintiff,for its answers to the interroga- 


tories of the defendant NEW YORK NEWS, INC."pursuant to 
Rule 33 of the FRCP" alleges as follows: (answers appearing 
in ike numerical order of the Interrogatories) 


1. 
a- New York ! 


b- New York City 

c~ April 1967 (ca.) 

a-$ 50,000,$300,000 »$ 150,000.00 in series, 

e~ Robert W.Farrell 67 Park Avenue NYC 

f- kobert W.Farrell Pres.Elda Voss Sec. : 
Vincent Debo Vice President, 


David Thomas, President;Philip Budin Sec. 
Barbara Warner Secretary ‘ 
; g~ Employees 1970 over 50 (ca) 
h- 300 to 509 (ca) 
i- 500 to 750 (ca) : 
ii-Philip Budin/tathaniel Kates,Robert Ww. 
Farrell,Stephen Genett, David Thomas 
- one annual 
ll-three. 


2. Newspaper publishing; 
‘ a-1970-;No ancillary business. . : 


3. Not related to this complaint. 
4. Not related to this complaint. 


S.@ 1969-1970 Daily and Sunday Mirror 1Sc and 25¢' 
United Press International;offset production 

b 100,009;50,000,30,000 

¢ All sales at newstands to Metropolitan News 
Company,Hudson News Agencvyiti.d. et al, 

d@ Cape May N.J.Albany,N.Y. Los Angeles,Cal. ’ 
all of Conn.Massacnuset! s,Chicago, Boston ' 
and others 

@ $ 15000.00 per week $ 19,000.00 $ 9,000.00 

f SS.New Jerscy,Conn.Canada, 
App. 20,000 copies out of state. : 
Se ee 


EE SE TE 


6. App. 1970 (ca) JA7 : ; 


being furnished by the defendants with the 


7. Plaintif£ is unable to answer requiring : | 
' 
information by means of an examination before 

\ 


trial of the defendant; the allegations of the 
complaint in their very nature being de- . 
pendant upon such information now in the 
a:.clusive possession of the defendant. 

8. Ditke 

9. Ditte 


10.Ditto (a) 
b-Ditto ‘ 
c~Ditto 


11. Ditto . 
12. Ditto : 


13.aDitto H 
b Ditto ; 
c Ditto 
da (1) ~e-f-(i) (ii) (iii) Ditto 
(ii) Ditto 


14.aDitto 
bbitto 
cDitto 
dpitto 
eDitto 
fDitto 
gDitto 
hDitto 


o— 


From 15. through 28 inclusive Ditto 


29. Unkown at this time;and not related to the 
complaint as such 


30. Paul Wygod;Certified Public Accountant : 
31. Ditto 
32. YES 

a- the entire advertising business world 


b- A&R ADvertising 350 Fifth Avenue NYC ' 
amongst others 


c- 1970 approximat: 375,000 : 
d- YES ! 
e- Dofendant is not entitled to such informa- 
“-tian. 


f- Defendant is not ertitled to information 


33. YES : ' 
a-b-c-d-ce-f-g Defendant not entitled to 
information at this time. 


" dlayfounk 


yours,etc.,: 


ROCERT W. FARRELL 

Attorney for the Plaintiff 
67 Park Avenue 

New York City,N.Y. 


“TO : TOWNLEY,UPDIKE,CARTER & ROGERS 
ATTOPNEY FOR TIIE DEFENDANT 
NEW YORK NEWS INC., 
H 220 Fast A2nd Sircet 

New York City,N.Y. 
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Plaintiff's answers to "News" Interrogatories JAS 


#1 - July 31lst,1973 


6. App. 1970 (ca) 

7. Plaintiff is unably to answer ,requiring 
being furnashed by the defendants with the 
information by means of an examination bdefore | 
trial of the defendant;the allegations of the 
complaint in their very nature seing de- . 
nendant upon such information now ix the 
excl ‘sive possession of the defendant. 

8. Ditte 

9. Ditto 

10.pitto {a) 
o-Ditto : 
c~Ditto i 

11. Ditto : 

12. Ditto 

13.aDditto 
b Ditto 
c Ditto 
a (1) -e-£f-(i) (ii) (i424) Ditto 

(ii) Ditto 

14.aDitto . 
bDitto 
cDitto 
daDitto 
eDitto 
fDitto 
yDitto 
hDitto 

From 15. through 28 inclusive Ditto 


29. Unkown at this time;and not related to the 
complaint as such 


er ee 


30. Paul Wygod;Certified Public Accountant 


PLAINTIFF'S ANSWERS TO "NEWS" INTERROGATORIES 
# 2 DATED MARCH 1,1974 


UNITED STATES DIST RIcY COURT 
Sov’ PHERN DISTRICT OF WEW YORK 


DAILY MIRROR INC., 


Plaintiff 71 Civ. 1211 (RO) 


PLAINTIFF'S ANSWER TO 


-against- 

SECOND SET OF 
NEW YORK NEWS,INC. ve GARFINKLE, INTERROCATORIES 
UNION NEWS COMPANY, . ,AMERTCAN NEWS Sa ee 


COMPANY, INC. and om {[NC.. 


Defendants 


PLAINTIFF, for it s answers to the second set 


of interrogatorics of the dcferdants NEW YORK NEWS, INC. ,pursuant 


to the Rules of the Federal Rules of Civil Procedure alle ges 


as follows: (answers appearing in like numerical order of the 


interiogatorics) 


1. The pleintiff has no subsidaries or affiliates. 
2. The plaintiff maintained no relationship 


with (a) New York Mirror Inc. (b) Mirror Publications Inc., (c) 


National Telepix,Inc., (da) Publishers Distributing Corporation. 


(a) None 


(b) None 


(c) The ory employee cf plaintiff under contract 


° is Robert W.Parrell.Said contract was for a perio¢ of one year. 
3. Defendants engaged in the acts charged from 


the time of defendants know Ledge ie 


plaintiff's announcement to start publication. (A) (b) 


(c) This knowlcc_> exclusively in the 


possession of the dcefendant- 


4. Samo reply as (c) paragraph 2 


5, Sane enswer as 3c and paregraph 4 


j 6. (a) Answer to this question is solely in the 


nanoraion and knowledge of the de fendante. YD / 


st 


JAN! 

(b) The answer to this question is entircly 
within the knowicdae of the defendants. 

(c) The answer to this question is entirely within 
the knowledge cf the defendants;however the clear intent as 
evident was the climination of the plaintiff as a competitor. 

7.“Ancorp, Inc. Uenry Garfinkle(Harry) ,Myran Gar- 
finkle,Mrs. Garfinkic,American News Company Inc ,Union Nows Co. 
Inc. ,Menhattan News Company,Gaynor News Company +rchie Goracn, 
Wewark News Supplicrs,Grceater Lorton Distributo«s,Willie Levine, 
William McCullough,Mr. Lynch,trercasurer for the New York News,Inc. 
Jack Underwood,llarry Kanc,”Sol" Giglio,amorqgst others. s 

8. Fnown as “@irty tricks” of tre trade;best known 
to the defendants os to the desired details. 

9. Answer is YES,but «s to details, these are best 


known to the defendants. 


(a) Same as to paragraph 9. 


(b) Gack Underweed,Mr. Lynclh,treasurer New York News, 


Inc.,Edward A.Maher,James Rogcrs amongst others. - 


(c) The destruction of the plaintiff as a ccmpctitor, 


/ 


through restraint of distribution,airorgst other things.The further ¢ 


answer is withir the exclusive knowledge cf the defendents. 
a 
i. Samo as (c) ‘ 
ii. Same ae (c) 
(d) Inforination,best known and in the exclusive 
possession of the defendants. 
= (e) This Gocunentray information although attested, 
has been demanded from the defendants but has not as yet been 
produced or furnished. 
. 110. Yes 
(a) Plaintiff contends both vral and in writing, 


a 
* data in the exclusive possession of the detencants. 


(b) Amongst others,parties oer persons named in 


=2@ 


JAI2 


paragraph uP 
" 
fc) Knowledge in the exe ‘usive possession of the 
defendants. 

(d) Same answer 4s to (b) 

(c) Examinations of Harry Kane ane Jack Underwood 
et al.,indicating such docurents not in our erstody. 

1]. The suppression ef the freedom of the press, the 
elimation of another “vyoice",control of public opiion (another 
view) ;menopody of the morning tabloid field.Further reply waits 
for the compict:or of our(plaintiff{'s ) exaninaticnsbefore trial, 
of various defendants. 

12. Now York Nows,Inc. ,conspired with co-defendants 
Ancorp.Inc,American News Company Inc.,Union News Co.,Inc.,llenry 
Garfinkle;William McCullough and otherndreferred to in answer to 
paragraph 7,for the purposes to climinate plaintiff as a competi- 
tor, therefy resulting ina monopoly for the New York News,Inc., 

13. Only competitor in the morning tabloid ficld 
to the defendant Now York New.,Inc was the plaintiff's publication, 
the Daily Mirror. 

iY) 

14. Many many newscands, leceily,nationally,and 
stands strategically located (airports, railroad terminals, hotels 
etc) and particularly approximately, number=ng 650 Union News 


owned orleased stanés,controlled by co-defendants Ancorp.Inc et 
al Ay ; 

15. (a) Acts to destroy plaintiff ‘es a competitor 
pan within the knowledge exclusively / of the def- 
ondants(referrit.¢ to paragraph 7} 

(b) See answer in paragraph 7 amongst others; such 
information e¢> usively in the possession of the defendants. 

1s. fa) Knowledge exclusively in possession of the 


dofendartsr. 


(b) Sawe answer ut (a), 


JAI3 


(c) See answer to paragraph 14. 


" 
ss (a) Entire State of New York,New England,the entire 
United Stater an@ Canada, 
(e) Information exclusively in the posession of 
the defer.dante,The subject stil) subject. to examinations before 
trial pending. 
a (£) Same as (c) 
(g) Same as (c) 
17. (a) (b) (¢) (d)(e) Al! of these questions are 
best known by the defendants and in their cxclusive possession. 
18. (a) (b) (c) (d)(e) All of these questions are 
best known by the defendants and in their ecreclusive possession. 
hy 19. (a) (b) (c) (a) (ce) (f) All of these questions 
“ and the answers are best known by the defendants and the knowledge 
is in their exclusive possession. 
al 20. Yes,potentially and actively;the entire news 
market is aticcted. , 
(a) The climination of a competitor in the morning 
4 
tabloid field in effect, created a menopoly to the defendant, th e 
; hn New York NewsInc. ,publishers of the "News", 
(b) Sce answer to (a) + 
(c)*Same ar answer to (a) and (b). 
- (ad) Persons named amo..jst others in’ paragraph 7 
and in examinations before trial still pending. 
i 


21. See answers to 20. (a) (b) (c) 
22.Such information wiil be made available at the 
conclusion of the exieminations before trial and before trial. 
23. Answer is the same as to paragraph 22. 
fe 24 Answer the same os erewer to paragraph 22. 
25. Answer is the same as answer to paragraph 22. 
26. The answer is svwbject to further pending examin- 


ations befoee trial and the replics to such questions and the 


JAI4 


actual prospective and a projected profits for the plaintif{£,plus 


penulitics allowed ' lew, wn 
same as to paragraph 26. 
(A) R&R Advertising Ayency 350 Fifth Avenue, 
New York € 
(ly) 1971-1972 
(c) Approximately $ 5,000.00 a wock 
(qd) Same answer as mece Lo paragraph 
anevek o& Mase J paragraph 
answer as made in paragraph 
29. (a) (b) (cc) (ec) (ce) (ff) (6G) Seme answer as wade 


to gucstion paragraph 22. 


ROBERT W.FARRELL 


Attorney fer the Plaintiff 
67 Park Avenue 
Now York City,N.¥. 10016 


DATIV: Now Yorkg’ew York 
Tebruary 27th 197" 


787-7001 
516-248-8245 


TO: TOWNLEY,UPDIKE,CAUTER & RUCEPE ESQS. 
22U Bast 4?rd Street 
New York City,N.v%. 10017 


BARRETT G.KREISDERG ESQ. 

Attorney for Henry (harry) Garfinkle 
104 Lasue 40th Street 

New York City,h.Y. 


Euyone Frederick Roth Esq. 
230 Park Avenue 

Attorney for Ascorp.toe.ct al 
New York City,Weow York. 


LETTERS re: ANCORP" bankruptcy"STAY” _ 
RYAN’S final lifting of *stay * AY" before Bankruptcy Judge JAI5 


against written 
rs) Fin order dated 


ROBERT VW. FARRELL 


ATTORNEY AT LAW 


67 PARK AVENUE 
new YORK, 6 Y 10016 


April 22nd,1974 


Hon.Richard J.Ryan 

Referee in Bankruptcy 
U.S.District Court 
Southern District 

Foley Scuarc,tew York 10007 


71 Civ.izll 


Re: Daily Mirror Inc., 
v.- Ancorp Inc.,et al 


Dear Sir: 


I am enclosing ccpies of letters with 
regaraG to the above titled matter. 

A search recently of the fileé claims still 
does not indicate thet ry clients clair sas been filec 
against the bankrupt Ancorp. Inc. ,despite the letter of 
Ballorn,Stoll & Itzler dated October 5th,1974 aadrietings 
to their inedvertence. 


I have not ever received such information 
and would appreciate knowing if e crecitors meeting has 
been schedules vr.e whetever other information or notices 
should be addressed to me.Thank you. 


Sincerely, 


v BRAD 
Ro erf vi. Farrell] 
Attomne or the Plaintiff, 


~ A 


JAI6B 


JAMES Ww ROOCT NS 
JOHN # BSCHOEMER. UR 


THOMAS P TREOWAY TOWNLEY, UPODIKE, CARTER & RODGERS 


wit P HINOMAN, UR 220 EAST FORTY SECOND STREET 


Pree D PARULA 

A € « 
MICHARO U BARNES NEW YORK,N. Y. 10017 STUART M UPOIKE 
MICHARO A LUTE ) HOWARD CARTER 
JOHN PAUL REINER COuneer 
Price & OvIc 
MARK OC. GERAGHTY 
JOMN O CANON! 
PICHARO C KULLEN UR 
JOSEPH F KELLY UR 212) MUemaAyY wie. 2 -4667 


TEL EPrOoONne 


WILLIAM A AL PER 

MICHAEL GS. GELONMLAVER AGL Ee TUCARRO 
FREOCERICK O BERKON T ex wore 76:6 
JESSE H BRENNER ee ) 

JOWN M CALLAGY 

AMICHARO v CODOING 

MICHARO C CONOVER 

COUGLAS C. FAIRHURST 

PETER C GOULD 

SPENCER C HUNT June 24 ’ 1974 


JAMES * LEADER 


RAYMOND J. SOFFIENTIN 
cowa® VASSALLO 
ras ams 


Robert W. Farrell, Esq. 
67 Park Avenue 
New York, New York 10016 


Re: Daily Mirror, Inc. v. New York 
News, Inc., et al. 


Dear Mr. Farrell: 


I have your letter of June 18, 1974. In his 
order dated June 5, 1974 which is endorsed on your moving 
papers which seek an order to permit you to engage in 
further discovery Judge Carter expressed his view that a 
stay of proceedings which is provided for in an order by 
Referee Ryan ¢ :itered on March 20, 1973 was proper and 
remains in effect. In light of Judge Carter's determination 
with respect to the effect of the stay order we believe it 
would be improper for the parties in this action to engage 
in any further proceedings unless Referee Ryan's order is 
modified to permit such proceedings. 


In view of the foregoing we must advise you that 
we are not prepared to participate in any further proceedings 
in this action and intend to fully adhere to the ruling con- 
tained in Judge Carter's order of June 5, 1974. 


In the event that Referee Ryan's order is modified 
we expect that Judge Carter will then determine your pending 
motion. It should be clearly understood that our objections 
to the relief sought in your motion remain in full force and 
effect and this letter should not be construed as a modifica~- 
tion of or a change in, our position with respect to said motion. 


Sincerely 


rt 


itmh 6 Aa 
MDG /cs Mark D. Geraghty ? 


JAI7 


FREDERICK 6. M. BALLON Ballon. Nob. Yizster 


RONALD 5. ITZLER ” 
TH 5. KNICIN 
spent sora 1450 Broadway a 
BURTON D. STRUMPF -@Z y 
y 7G <4 - AND 
DAVID NADLER v Now York, A 100918 COUNSELLORS 


DANIEL COHEN 

IRVING SEROTA (212) 354-9000 AT LAW 

BERNARD GLICKERMAN 

RONALD B. GOODMAN 

CLYDE M. SCHAEFER CABLE BALIRET 
TH 


HOWARD D. RESSLER 


August 6, 1974 


BY HA 


The Honorable Edward J. Ryan 
Bankruptcy Judge 

United States Courthouse 
Foley Square 

| New York, New York 


Re: Ancorp Netional Services, Inc. 


Honorable Sir: 


| We are in receipt of a Proposed Order 
together with Notice of Settlement prepared by the 
attorneys for Daily Mirror Inc. A copy thereof is 


enciosed, 


The undersigned, as General Counsel for 
the debtor never received any notice of the proceeding 
which caused the preparaticn of the enclosed Order. 
After discussing the matter with your office and with 
the debtor's office, I have been instructed to inform 
the Court that the entry of the Order or any similar 
order is, at this time, strenuously objected to. 


It is the debtor's contention that the 
hearing be reopened so that the debtor's position 
regarding the vacating of the stay may be advanced 
to the Court. 


Very truly yours, 


Encl, Ronald S. Itzler 


RSI/11 
cc: Robert W. Farrell, Esq. 


Barrett “. Kreisberg, Esq. 
Townley, Updike, Carter & Rogers Esqs. 
Saxe, Bacon, Bolan & Manly Erqs. 


ROBERT W. FARRELL JAI8 


ATTORNEY AT LAW 


67 PARK AVENUE 
NEW YORK, N.Y. 10016 


August 9th,1974 


Hon.Edward J. Ryan 
Bankruptcy Judge 

United States Courthouse 
Folay Square,New York,N.Y. 


Re: ANCORP,INC. 
Honorable Sir: 


Upon receipt of the August 6th,letter from 
Ballon,S2oll and Itzler Esqs,I called at your 
office only to learn that you were on vacation 
to return Monds ~ August 12th,1974.I inf ormed 
your secretary that this letter would follow. 


ON Jly 17th,the dite selected by your Honor 
for argument of the Motion ,there was no one 
who appeared to oppose and your Honor stated 
to submit my Notice of Settlement of the Order 
and suggested that as a courtesy Ballon, Stoll 
and Itzler Esqs., be notifédd.This we did. 


Your Honor will recall and the Motion papers 

have copies of these letters,that on Sept.1lith, 
1973 I wrote to you to inform you that in this 
listing cf claims against Ancorp,Inc.,there was no 
mention of the claim of Daily Mirror Inc.,/Ancorp, 
Inc.,et al.This le‘ ter was forwarded to Ballon, 
Stoll and Itzler,Esqs.,who replied stating on 
Octobe. 5th,1973 that the non filing was an inad- 
vertence and that an amendment would be filed within 
seven(7) days.A most recent search prior to the 
filing of this Moticn does not indicate that hbhis 
was ever don:. 


Your signature on the Motion papers dated June 27th, 

1974 selected July 17th,1974 as the return date , — 

and it would appear that while tho name of Ballon, a He 
Stooi,and Itzler does not ‘appear or required to be oe 
notified,the law firm of Saxe,Bacon,Bolan and Manly 

Esqs., the attorneys f or Ancorp,Inc., were in fac t 

go notified,on or about the 27th day of June 1974 


With the facts as above stated,the reopening of this 
order for a hearing is without justification. 


rwf/ms Very truly yours, 

CC; Townley, Updike,Carterand 

Rogers Eaq.,Barrett W.Kreisbe&gbBsq.WSkueyBaton,Bolan & Manly & 
and Ballon,Sto@@—« Itzler sued (8 
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September 30th, 1974 


Hon.Robert L.Carter 

Judge United States District Court 
Southern District ' 

Foley Square,New York. 


Pe; Dat*y Mirror Inc./ 
Ne York News,Inc. 
et al 71 Civ.1211 
Honorable Sir: 


Enclosed you will find a copy of an order signed by 
the Hon.Edward J.Ryan,Bankruptcy Court,Soutnern Dos- 
trict,iiew York. 


This order was based on my Motion returnable on July 17th, 
which was not opposed. 


However on August 6th,1974 the attorneys for Ancorp 
National Services,Inc.,wrote the Judge requesting that 
tney requested a hearing regarding the vacation of the 
stay. ( Copy of such request enclosed. } 


This delayed matters considerably until on or about Sept. 
Sth,Ballon,Stoll «& Itzler,Ancorp's attorneys withdrew their 
request for the hearing and the order was signed Sept. 
12th,1974.Following that the papers seemed to have been 

rag dee or filed in another folder making it difficult 

to locate. 


Finally the signed o. ier was found and I am enclosing same 
herein. 


There is now a pending a Motion before your Honor dated, 
April 6th,1974 made returnable on the 17th day of April,1974 
which was delayed due to the proceedings before the Hon. 
Edward J.Ryan,,and awaits your order. 


Thanking you,I remain, 
Sincerely, 
Robert W.Farrell 


516-248-8245 
rwf/ms 
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FREDERICK E. M. BALLON Ballon y rot a My; or 


ARTHUR L. STOLL 


RONALD 5S. ITZLER = @B 2 

KEWNETH S$. KNIGIN V490 POM ATTORNEYS 

ALBERT M. KAUFMAN Nee 7 Ai AND 

BURTON D. STRUMPF _— York, AN Y 10018 COUNSELLORS 

ath yorend (212) 354-8000 —— 

IRVING SEROTA as - 
BALFRED 


October 5, 1973 


Robert W,. Farrell, Esq. 
67 Park Avenue 
New York, New York 10016 


Re: Daily Mi~ror, Inc. 
vs: New Y News, Ancorp, etc. 
Our File No. 4386.18 


(FTC ms _ er) 
Dear Mr. Farrell: 


We have your letter of September 11, 1973 addressed 
to the Honorable Edward J. Ryan, Bankruptcy Judge. We hasten 
to respond thereto. 


Your observation is correct. We inadvertently omit- 
ted from our Rule XI-2 affidavit the lawsuit described above, 


We have undertaken this date to amend that affidavit 
and the amendment should be filed within the next seven (7) 
days. 


If you have any questions th regard to this matter, 
please do not hesitate to contact the undersigned. 


RSI/s nald S, Itzler 


cc: 
Hon, Edward J. Ryan 
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REPORT OF AFFIRMATION DATED MARCH 26, 1975 


,of D.J.Bonsal's Ja23 


DECISION OF NOV. 30th,1973 


to —. <7 
| / . 

Ancor: 2nalties 

ed 

(Continaed)’ 


original proceeding was pri- 
marily concerned with practices 
in connection with sales of cer- 
tain publications, inoluding’ 
magazines, comic books and 
pocket books... . it is well set- 
tled that the FTC could have 


. |meluded newspapers.in its. or- 


der so as to prevent Ancorp’s 


. |continuation of its practices by 


*| merely substituting newspapers 
‘;for magazines... . 


Ample Justification 
“We hold that the dist: 
court here was amply justified 
in construing the order to en- 
compass newspapers. ... The 
purpose here was to prohibit 
Ancorp in the exercise of its 


\ market dominance from de- 


g and ving from jts 
suppliers rebates not offered to 
‘competitors.” 

The Second Circuit panel also 
upheld the amount of penalties, 
finding no abuse of discretion 
since Judge Bonsal had “ex- 
plicity considered each of the 
factors delineated in” U. 8. v. 
J. B. Williams Co., 498 F. 24 
438 (2d Ctr. 2974)" ©. 

Ancorp was" représefitéd “by 


Saxe, Bacon, Bolan & Manley. |: 


Appearing for thé government 
Gerald_A_Rosenberg an 


were a |) 


Naomj Keice Buchwald, assist- || 


ant U. S,Atlorneys in the 
Southern District. 
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nf >* iy 
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final decree in the bankruptcy matter or 
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TO ALL COUNSEL: -2- October 10, 1974 
Nefendants have until October 23 to file 
any opposition, and plaintiff may reply by October 25. 


Sincerely yours, 


| “it Gla 


JUMPGE FRANKEL'S LETTER OF AUTHORIZATION 
UNITED STATES DISTRICT COURT 


UNITED STATES COURTHOUSE 
New Yorn. N.Y. 10007 


May 1, 1975 


CHAMBERS OF 
MARVIN E. FRANKEL 


Robert W. Farrell, Esq. 
67 Park Avenue 
New York, N.Y. 10016 


Re: Daily Mirror Inc.v. New York News, Inc., et al, 
Ti. -CS0.. 3280 


eee fo.) > 1: tt ee 
Dear Mr. Farrell: 7 
re 
This refers to another of your lengthy letters, 
this one dated April 26, 1975. ik sel 


I have tried to make clear to you before now that the 


court will look with utter disfavor on further attempts 
to expand and continue discovery which should have been 
completed long ago in this very ancient case. I remind 
you of that basic principle now. 


As to the several requests enumerated in your 
letter, they are all denied with one exception. The 


defendant, New York News, Inc., should treat this letter 


as a direction to allow you to see the Bill of Sale 
requested in your item 7(a). 


Beyond this direction, you are entitled to no 
relief at this time. If and when you believe relief is 
warranted, you must proceed by proper motion papers, 


with suitable affidavits, bearing in mind throughout the 


very slim likelihood that any further discovery will be 
allowed before this case goes to trial. 


Very truly yours, 


Ma & Bactel, 


U/ ’ 7 
. , 
Marvin E. Frankel 


cc: To All Counsel j 


3 ¥) 
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AUTHORIZED NOTICE OF MOTION FOR PLAINTIFF'S FURTHER JA28 | 
DISCOVERY DATED MAY 19th,1975 


Tl 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT 


a x 

DAILY MIRROR INC. 
Plaintiff 

-~against- 71 CIV 1211 

NEW YORK NEWS ,INC.,HARRY (HENRY) NOTICE OF MOTION 

GARFINKLE,UNION NEWS CO.,INC., 

AMERICAN NEWS CO.,INC., and 

ANCORP,INC.. 
Defendants 

— ae ee ee ne ee ee ee ee ee ee ee ee ee ee ee ee ee >. 4 


U 
H 
mw 


PLEASE TAKE NOTICE,that upon the annexed affidavit of 
ROBERT W.FARRELL ESQ.,and upon all the pleadings and proceedings 


heretofore had herein,the undersigned will move this Court,before 


the HON.Marvin E.Frankel,to be held at the Courthouse, Foley Squa 
New York, on the \") Aay of May 1975 at 9:30 AM in the forenoon 
or as soon as counsel may be heard for an order: 

1. Granting leave to the plaintiff to examine before ial 
as essential to preparation thereof,in the light of new facts and 
developments,the individuals who signed and executed the bill of | 
sale from the New York Mirror (Hearst) to the New York News Inc., 
dated October 15th,1963. 

2. Granting leave to examine Myron Garfinkle and the office 
records now under his control dealing with the years 1969 through 
1972.and the continued incomplete examination of Willie Levine and 
William McCullough. 

3. Granting leave for the further discovery and for the 


production of the following documents: (a) the bill of sale,in 


full,of the sale of the New York Mirror to the New York News Inc., 


JA29 


ated October 15th,1963;and the minutes of the Board of Directors 
f the American News Company Inc.,(Ancorp,Inc) for the years 1969 
hrough 1972. 

4. Granting leave, for the reargument for the disqualifica 
ion of Roy Cohn and members of his firm,from representing the 
efendant Ancorp,Inc. et.al. 

5. Granting our request,in light of the foregoing,~-a 
econsideration of the timings and the adjustments now necessary 
n the scheduling of this case for trial.and for sch other and 


urther relief as may be fitting and proper. 


Yours,etc. 
DaTED: NEW YORK,N.Y. ROBERT W.FARRELL 
May 16th,1975 Attorney for the Plaintiff 
67 Park Avenue 
New York,N.Y. 10016 
516-248-8245 


TO: Townley Updike,Carter & Rodgers Esqs. 
220 East 42nd Street 
New York City,N.Y. 


Saxe,Bacon,Bolan & Manley EsqS,, 
30 East 68th Street 
New York City,N.Y. 


Barrett Kreisberg Esq. 
104 East 40th Street 
New York City,N.Y. 10016 
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\UNITED STATE: dD: STRICT COURT 
|SOUTHERN DISTRICT 


|DAILY MIRROR INC., 


| 
| 
| 


Plaintiff 


71 Civ AZ@il 


-~against- 


AFFIDAVIT 
INEW YORK NEWS, INC. ,HARRY (HENRY) a 

IGARFINKLE,UNION NEWS CO.,INC., 

IAMERICAN NEWS COMPANY,INC.,and ANCORP, 


Defendants 


| STATE OF NEW YORK ) 
COUNTY OF NEW YORK) eaiht | 
ROBERT W.FARRELL,being duly sworn deposes and says: 
| I am the attorney for the plaintiff herein and I am 
l€ully familiar with the facts herein. 
| This affidavit is made in support of the annexed notice 
‘of motion for discovery relief as set forth, etc. 
HISTORY OF THIS ACTION AND ITS DELAYS 

This case wasoriginally instituted in 1971 in behalf 
of the plaintiff by Vincent Debo an wttorney of experience in anti~ 
trust matters.Shortly thereafter he was compelle’? to withdraw from | 
this matter,upon accepting full-t:ne employment as resident counse] 
‘for the Bangor-Punta Corporation. 

Search for counsel thereafter requiree an extended period 


of time,during which period I was compelled to proceed with this 


matter. 


| 


I,thereafter, sought to avoid acting as attorney of record 


for the plaintiff,since I was to be an important witness in its behalf 
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However,i was compelled to accept emp! yme:.t as a member 
of the Legal Ai. Society,of Nassau County in the criminal division, 
beacause I had suffered financial setbacks on behalf of the defend- 
ants,as we alleged in the complaint.I have since opened my own 
law office. 

I had been Pub’isher and Executive officer of the plain- 
tiff corporation "Daily Mirror" until its demise.Prior thereto 
I have spent more than 25 vears in the publishing fiel.',more than 
15 as a columnist ,and many other years as chief editorial writer. 

The commencement cf this action was on or about April - 
197l,and therearter the proceedings included the usual extensirn 
of time for pleadings, and such other usual steps between the 
parties in proceeding. 

In the meantime,the defendants made no point of pressing 
the matter on, and seemed entirely content +°% leave the case at 
rest with the plaintiff. 

Finally,the defendants (New York News Inc.,) made a 
motion for the first tire, asking for the dismissal of the prosecur 
tion,in or about August of 1975. 

With the institution of that motion,I,as plaintiff's 
substituted attorney’,proceeded witn the utmost vigor to carry on 
the prosecution of this case. 

However,the ?efendants,now/called upon to cooperate and 
avoid delays,under one guise or another,were essentially responsible 
for slowing up this case,seeking, by one means or another,its dis- 
missal,or termination! 

On July30th,1973,plaintiff served its notice,pursueant, 


o2< 


/ these people to overcome the many obstacles put in our path, 
either under the guise of ourtesy extensions of time to be granted 
| to the executive witness,the absence of witnesses on trips out of 
town, while we were pressing for dayto~day examinations of the 


witnesses. 


shuttled,’ back and forth,in the precurement of necessary evidence, 


| were without necessary information,and that some other executives 


| in the respective organizations might have to be procured for that 
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to Rule 30 of the Federal Rules,for the testimony of the President 

of the New York News Inc.,the testimony of defend nt Garfinkle, 

the testimony of the president of American News Co.,Inc.,Union 

News Co.,Inc., Ancorp Inc.,by its president,and the defendant 

New York News Inc.,by its circulation Dire tor. 
That notice was made returnable on the 20th day of August 

1973.I am annexing hereto a copy of said notice. 


From that time,to this,we have been endeavoring witt 


| 


In the course of these examinations,we were constantly 


j 
| 


through stimony of these executives ,who repeatedly stated they 


testimony;or that records not in their possession would have to 5e 


| 
obtained,and which of course would require further extensions of 


time. 


In the meantime,matters were being held off,on demands, 
for rulings,which had to be made periodically by means of the var- 
ious defendant's counsel's interference with progress. 

zt any be fairly stated,that we have been in the process, 
continuously,of examining,and asking for examinations oi the wit- 


nesses, first noticed for examinations,and other witnesses,whose, 


-3- 
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testimons’ became essential by the very nature of the prior ccm 
es' offers of evidence,to be obtained from their nominees. 


Such witnesses were,e.g. in the categery of Willie 


Levine,Archie Gordon,and William McCullough. | 


Then there was another type of required witness.The 


principal defendant Garfinkle, having testified that his son Myron 


' 
| 
! 
| 
| 
} 


Garfinkie, had succeeded to his office in controlof defendant, 
Ancorp,Inc,American News Co,Inc.,and UnionNews Co,iInc., and in Light 


of Garfinkle pleas of inability to either produce documents or 


| 
| . . 
answer questions of an essential nature,the testimony of the 
successor son Myron,became essential. | 


| 
| ; P 
| Myron Garfinkle is therefore a witneSS,whom weare com~ 


| 
| 


| pelled to call to complete the testimony,as evidence demanded of 
| his father. | 


District Court .J.Frankelrecently, in keeping with this 


principal of essential evidence in preparation for our trial ,dir- 
| ected the defendants "News" to make available to us for examination 
| three such witnesses,not yet examined. 

Those witnesses were Willie Levine,Archie Gordon and 


| william McCullough gso- called"President",but actually a servile 


"deputy" of defendant Garfinkle,as_was discitosed. 
1 
In each of these cases it became necessary as the exam- 


| 
| | 
i inations developed,to obtain further testimony in necessary com- | 
! | 
| pletion of their partial disclosure,or their claims of inability to 


| furnish the required information. | 


For some three years,we have now been waiting for a 
certified copy of the basic bill of Sale,herein,by which the def- 


oy | 
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endant New York News Inc.,acquired the publication New York Mirror 
| 

and its assets (certain) ,;which the District Court Judge,’ herein 

finally ordered to be turned over for inspection on May 1,1975. | 


That delivery has not been made as ordered. 


The testimony of Willie Levine,revealed considerable | 


matter, which required further elaboration,he being a "questionable 

character employed by the defendant Ancorp in a ‘questionable 

manner. 
His testimony,and that of his associate William McCull- 


| 


ough,were both characterized by their repeatedly repeating the 


questions asked,instead of answering t'em. 

The one-hour examination of Willie Levine,to which his 
attorney soughtto confine his answers, proved wasted,and not enough, 
to develop the truth,which he seemed to posseg.The same proved 
true of McCullough. | 

It is respectfully called to your Honor's attention, 
that it was these natters of essential necessity ,that prompted 


me to address to you my letter of April 26th,1975. 


I now, therefore,make that letter an exhibit on this 
Motion ,which your Honor direc_ted us to make,in place of relying | 
upon such letter.We ask -respectfully,that it be re-read here in 
FULL. 

The aforementioned Bill of Sale was prepared by the 
defendant's (New York News Inc.), present. attorneys.It specifically 
provided a clause barring competition in such newspaper field for 
the next 10 years,etc;and it was particularly in full force during 
the crucial years of 1969 through 1972. 


-5- 
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| These attorne,s have now withheld the names of the 

signators of that contract among other things,thus to sSupress the 
Shia information,and to stifle any examination before trial 
lof the signators. (We submit it is obvious,in any event,that plaintiff 
lis not bound,in a conspiracy action ,by,or limited to,the contents 
lof such a conspiratorial agreer 2nt,in contra~¢Cistinction to an 

Limiani breach-of -contract action for damages.) 


Circumstances of the execution of that contract and the 
intent of its execution and its executives can best be discovered 
by the testimony of the signators and v..1e1r counsel. 


| 
| WE have already examined their attorneys, who professed 


ito know nothing,until they were further and more profondly examined). 


They also pleaded privilege of clientyattorney relation- 
{ 


| 


ship, and therefore made necessary the examination of the signators.) 
| At this time,we cannot refrain from pointing out, once 

again, in relationship to the entire history of delay,that,for almos 
pne year gr so,in which,we, the plaintiffs ,were compelled to merely 
wait, while the defendants counsel pretended to insist upon termin- 


| for such purposes 
ation of this entire case,using/the usual routine,dnd standing 
| | 


jomnibus stay (of Bankruptcy Judge Ryan),in the Ancorp.Inc.,matter. 
| All the defendants counsel joined in that insistence 
# hi 

pretense ,none of whom finally orperee any opposition te the grant- 


! 


wing of the removal of that stay,as demanded by the plaintiff. | 


That extended situation held up Judge Carter and plaintifi 


lin prosecution for almost one year. 


It should be noted that Mr. Geraghty makes agreat point 


inf the fact that our examinations have been neither volumnous nor 
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extensive.On the contrary he seeks to capitalize on thatmodest 


appraisal of plaintiff's efforts to examine witnesses;repeatedly | 


so declared by him in his latest brief. 


Mr. Geraghty induced the Cobrt to grant him a considerable 
length of time to prepare anm:.alleged motion for summary judgment. | 

HE had suggestedthis,in place of your Honor's original | 
suggestion fcr a memorandum, focusing on the triable issues,by 
both parties! that is the Pre-frial memorandum. 

However ,Mr.Geraghty has in fact sabotaged ‘.and undercut 
his own motion for summary judgment ,by specifically suggesting | 


at the conclusion of his affidavit ,therefore,suggesting and in- 


WEEDING 6 Sako eeKs "the plaintiff to come forward with its affirmatiive 


evidence" while self—servingly discounting thus far the very 
important evidence ,developed by the plaintiff in its examinations 
before trial out of the defendant's mouths. 

Perhaps,after our discoveries are concluded,we should 
return to the Judge's prjected pre-trial memorandum device ,as the 
west working method for focusing the issues. 

I respectfully submit that to be deprived of these 


requested and continued examinations ,would be a serious setback 


to a proper preparation for trial of such issues--difficult at 


al” times in any event. 


The Court is asked respectfully to consider that much | 

| 

of our efforts,once we undertook with vigor to prosecute,were | 
disrupted naturally by the fact that,three times ithe Court assign- 


ed judges to take over this action, 


This resulted in confusions and further delays,which 


SS 
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It should be stated here also,that the defendants' 


entire course and direction,and defensive strategy employed 


| 
| 


by their numerous attorneys,seems to have been,that the defendants 


| 
| 


were erronkously placed at our door: 
never communicated with one and each other,and that the plaintiff's 


newspaper never existed for them. 


That was commonly evident from the conduct of counsel | 


: | 

wh A To ® . . * 
and there’ witnesses upen the various examinations. | 
| 


Thus, naively,defendants made matters on discovery more 


complaint of conspiracy,a f that were the sole means in law, for 


difficult for the plaintiff.Thereby,they hoped to defeat plaintiff! 
establishing anti-trust combinations and agreements. 
| 


THE ABSOLUTE NECESSITY OF DISQUALIFICATION OF ROY | 
COHN AND MEMBEX. OF HIS FIRM 


4 


| I submit that this matter has not received its essential | 


consideration, and I am asking for re-argument herein,solie\y as to 


our long-standing application for the disqualification of Roy Cohn 
Esq., and members of his law firm,as continuing counsel for def- 


endant Ancorp,Inc and its subsidiary companies. 


It is important-to avoid inevitable disruption of any 
trial,to he had herein,of the central issues,because Roy Cohn is 
a long-standing "key" witness for the plaintiff,and who was also 
consulted at great length as a prospective attorney to represent 


| the plaintiff in this action. 


I further submit that there have been numerous Federal 


i¢ase authorities,as well as local State authorities,appearing 


repeatedly on the front pages of the New York Law Journal,which 
| 
| ae 


bar attorneys from appearing before the Courts,who stand in adverse 


| 


| 
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or conflicting interest with adversary parties. 


Of this,there can be no doubt,we submit,both on the facts 


herein and on the authorities’ law relating thereto: 


We cite, in passing,only two of the numerous~ authoritéve 


|cases whith the Law Journal(N.Y.) reported. The law firm of Webste 


Sheffield et al,was disqualified in Federal Court (Cinemaiyv Cinerama) 
Feb.19th,1975 74-3549;and an attorney named Morrow D.Mushkin, | 


(Fed Judge Mitton Bollack) citing Emle Industries Inc.dated May 


21st,1973. 
Most earnestly,we ask your Honor to bear this in mind | 


in determining responsibilities as to the dilatory activities of 
the respective parties,and also considering and reconsidering 
now,the time factors governing true preparation by the plaintiff 
for a trial of this action. 
We submit,most earnestly,that this action is one of wide | 
public concernsthat the constitutionally protected interest of 


the public,in the untrammelled dissemination of the news,is now 


directly involved herein;and that it was first directly brought 
into the imperilled area,when this Court granted discovery of the 
aforesaid Bill of Sale,which had been secretly executed by the 
defendant New York News Inc.,in suppression of the Daily Mirror 
as a competitor--as the contract so reads. 


WHEREFORE,plaintiff prays that this Court grant the 


relief herein demanded. 
hen Z re a 


Sworn to before me this | Fa ta el a 


19th day of May 1975 °  “" ROBERT WOFARRELL 


and not related to the complaint as such." 


EXCERPTS OF DEFT' "NEWS" MOTION FOR SUMMARY JUDGMENT 4A39 
Dated May 5, 1975 


their very nature being dependent upon such in 
formation now in the exclusive possession of the | 
defendant." 

With respect to Interrogatories 8 through 28 plaintiff's response 


was merely "Ditto". 


17. Interrogatory 29 requested the identity of witnesse 
to be called at trial, the dates and places of interviews of such 
potential witnesses and any memoranda which reduced such inter- 


views to writing. Plaintiff responded: "Unknown at this time; 


18. Thus, plaintiff, in its answers to the first set 


ee | a 


of Interrogatories stated,in essence,that it was not aware of any 
facts to svpport the central allegations of its complaint and 


would have to obtain such information from defendants. 


19. On February 4, 1974, this firm served a second 


set of interrogatories (Exhibit K in the Appendix). Plaintiff's 


depositions other than those conducted during the last month. 
Interrogatories 3 through 25 of the February 4, 1974 Interroga- 
tories are virtually identical to Interrogatories 6 through 29 of 


the April 6, 1971 Interrogatories,. 


| 
4 | 
answers (Exhibit L) were served after the completion of all 
20. The responses to virtually’‘all of the Interroga- 
tories were essentially the same, ee words to the effect that | 
the information sought was in the "exclusive possession" or 
"exclusive knowledge" of the defendants. The only exceptions to 


this pattern (excluding responses where plaintiff either supplied 


information which was not responsive to the question posed or 


nm 


Pe 
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where the response was nothing more than a conclusory statement) 
were in the following instances: 

(a) In Interrogatory 7 plaintiff was asked to identify the 
individuals and firms which plaintiff alleged in paragraph 8 of 
its complaint combined and conspired to violate the anti-trust 
laws and to supply certain particulars as to their involvement 
in the conspiracy. Plaintiff's respons: in paragraph 7 of its 
answer was: 

“Ancorp, Inc., Henry Garfinkle (Harry), Myron 

Garfinkle, Mrs. Garfinkle, American News Company ~ 

Inc., Union News Co. Inc., Manhattan News Company, 

Gaynor News Company, Archie Gordon, Newark News 

Suppliers, Greater Boston Distributors, Willie 

Levine, William McCullough, Mr. Lynch, treasurer 

for the New York News, Inc., Jack Underwood, Harry 

Kane, "Sol" Giglio, amongst others." 

No explanation of the nature of the involvement of the persons 

in the alleged conspiracy was furnished. Plaintiff has now taken 
the depositions of the majority of these individuals and has 

had an adequate opportunity to take the depositions of the 


o — 


remainder. 


(b) In Interrogatory 9 plaintiff was asked if the defendants 
held meetings or conferences pursuant to the conspiracy and then 
was asked to give particulars of the conspiracy specifically, amon 
other things, the names of those associated with the News who were 
involved. Plaintiff answered that there were meetings, and 
named Jack Underwood, Edward M. Maher, James Rodgers and Mr. 

Lynch “amongst others" as those associated with the News. who 
were at said meetings. No further information was supplied in 


response to Interrogatory 9. Plaintiff has taken the depositions 


11 
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1970 or prior thereto. Mr. Flynn, who was the Chairman of the 
Board of the News, answered that he did not engage in any such 
conferences. Plaintiff also asked (Interrogatery 24) if Mr. 
Flynn knew Henry Garfinkle, William McCollough, Willie Levine, 
Jimmy Gaynor, Archie Gordon or Sol Giglio and if Mr. Flynn had 
oral or written communications with them from 1970 to 1973. In 


answer, Mr. Flynn stated that he knew only Henry Garfinkle and 


Jimmy Gaynor but had no conversations or written communications 


with either of them relating to the Mirror. 


23. It would serve no useful purpose to attempt to 
summarize all of the depositions taken oy plaintiff, bvt we 
believe that no evidence of any kind supporting a conspiracy 
theory has been uncovered. A few highlights may warrant specific 
mention: 

(a) In his deposition, Mr. Garfinkle was asked repeatedly 
if he ever talked to anyone at the News about the Daily Mirror. 
Mr. Garfinkle's testimony was that he did not recall having any 
such conversations in this regard and that during a conversation 
he had with Mr. Underwood on a subject completely unrelated to the 
Mirror Mr. Underwood asked why he was no longer distributing. 
This conversation took place after the Mirror had been removed 
from the Ancorp newsstands. 

(b). In his deposition, Mr. Underwood, a member of the 
Board cf Directors of the News and its Director of Sales, was ask- 
ed repeatedly if he ever talkedto anyone at Ancorp about the 
Mirror. Mr. Underwood testified that he recalled one conversation 
with Mr. Garfinkle in which he asked Mr. Garfinkle why the Mirror 


was no longer on Mr. Garfinkle's newsstands. Mr. Underwood testifie 
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Notice of Motion for 


awe Report | Control of Newsstands 

Gives Henry Garfinkle 

Power Over Publishers 

eub- . 

sth He Gets Special ‘Subsidies’ 
From Newspapers, Halts 
Sales to Enforce His Will 
A Terrified Employe Quits 


By RONALD Kessizz 
Steg Reporter of Tas Wait BruaetJounna, . 


& 
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Airport, @ sheriff's car moves onto the runway. 

Garfinkle, given « half salute by the sher 
iff, is whisked in the police car—dome light 
Mashing and siren occasionally wailing—to his 


He; 


125 spots in | Marblehead, Mass., summer home. 

t the Negro] | Sheriff Howard W. Fitzpatrick of Middlesex 

ple may County often does such a favor for Mr. Garfin- 
3 f involved.” | ide. At the Marblehead home, one ts likely tc 
lo well. 4 | find prestigious visitora; among them have 

‘ cts more | deen Samuel Il. Newhouse, owner of 22 newspa- 

1. Tecoh- | Pers, and Frank 8. Hogan, New York County 
sity turng | District Attorney. In New York, Nis usual real- 
yook tneti- | “ence, Mr. Garfinkle has been seen with Los 
‘ , , [Angeles Mayor Samuel W. Yorty, White House 
fr. ve aide Patrick J. Buchanan and Irving R. Kauf- 
‘ | uran, @ Federal appeals court fudge. 
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telsy at airports, and has a non-controlling inter- 
est in Boston Herald Traveler Corp., owner 
of a Poston newspaper and television station 
(however, the Federal Communications ( om- 
mission hasn't renewed the TV license). 

Yet despite his stewardship of a company 
listed on the New York Stock Exchange (An- 
corp, of which ‘ie owns 15%) and his other 
holdings, Mr. Gartinkle is little known to the 
public. This may be because his primary activ- 
ity has bern the complex, though relative’, 
tiesallber os business of distribut, publica- 
tlons4 For the publisher, it is crudajJA new or 
obscure publication given prominent display at 
key newsstands, may quickly grow in circula- 
Uon and revenues. A publication denied such 
exposure may languish. Even an established 
publication can be he!ped or hurt by newsstand 
placement. 

But distribution {s crucial tor the reader, 
too, determining whether he gets the publica- 
tions he wants. And the patrons of Mr. Gartin- 
kle's Union News stands may have noticed that 
periodically some publications mysteriously 
disappear from view. Such major publications 
as Time, Life, Fortune, Newsweek and Read- 
er’s Digest have been withheld for montps and 
sometimes years at airports, railroad and bus 
terminals and subway lines. Newsweek, Mc- 
Call's and U.S. News & World Report currently 
aren't available at stands along the Long Ls- 
land Rail Road in the New York City borough 
of Queens. 

A Hard Dealer 

There is no mystery about these absences, 
say publishing and distributing officials, who 
charge Mr. Gartinkle with deliberately banning 
their publications to enforce his own singularly 
tough methods of doing—and building—busi- 
ness. Mr. Garfinkle is, in fact, a feared and 
controversial figure in the circles-where his 
fortune has been made. : 

Publishers and distributors have testified 
(in a Federal district court civil case in 1968) 
that Mr. Garfinkle uses the Union News retail 
outlets (now numbering about 650) to force 
publishers to deal with his wholesale outlets 
(Manhattan and Greater Boston), or to prevent, 
them from dealing with would-be competitors. 
And, they say. he uses this leverage to extract 
from publishers special subsidies or rebates 
not given to other retailers. Mr. Garfinkle de- 
nies these accusations. 

A Family Man 

However, Union News currently gets $30.000 
a year from the New York Times and $26,000 
from ihe Daily News in New York for 
“services’ that other retailers perform free. 
Sources at both papers say that the payments 
are made because of the ‘implied threat" of 
being denied the Union News outlets. Indeed, in 
1960, Union News dealers in metropolitan New 
York put the Times under the counter or in 
their back rooms during a 12-day dispute over 
payments, on orders from Mr. Garfinkle. 

Such events lend some substance to a fre- 
quent boast attributed to Mr. Garfinkle—that 
he has the publishers “in my hip poch " He 
vehemently denies having such influence with 
publishers. ‘If I make a wrong move, they 
chop my hands off,"’ he says. He also denies in- 
tentiona! holdups of publications. In an inter- 
view, he first denies receiving a subsidy from 
the Times, then puts it at $4,000, which ts $26.- 
000 leas than the figure given by Times circula- 
tion executives 

Now 6), Mr Garfinkle ts a diminutive man 
(five feet tall and slight of build) with vast en- 
ergy.,;a quick sense of humor and a@ freckled 
face with large brown eyes. Volatile and emo- 
tional, he speaks frequently of his wife of 43 
years, Anne, and thelr two adopted children, 
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Provides Garfinkle 


Cuntinued From First Page 
Gail, 25, and Myron, 23. He is proud of cing 
the first Jew to be selected as a trustee of Bos 
ton's Lahey Clinic. He estimates his charitabic 
contributions run into six figures annually. 

Mr. Gartinkle's assets, estimated at be- 
tween 820 million and $40 million, include two 
New York City residences—an apartment on 
Central Perk West and a sulle for entertaining 
at the Ha «pshire House, a hotel on Centra! 
Park Jouth. His Marblehead houre, which has 
a salt water pool and overlooks the ocean, has 
an estimated value of about $150,000. There. 
too, he does much entertaining, on werkends 

Inquiries into Mr. Garfinkle's dealings elicit 
widely differing assessments of him from 
friends and foes. A former associate offers this 
explanation: “Henry has two personalities. His 
business personality is gracious and charming 
and improves with the importance of his guest 
His real personality is ruthless.” 

Despite Mr. Gartinkle’s demurrers, investi. 
gations suggest that he indeed has placed un- 
usual pressures on publishers over the years 
There also emerges a curious transaction in 
1968 in which International Airport Hotel Sys 
tem, a publicly owned company in which M: 
Gartinkle has a big interest, repaid him for a 
loan in company stock that eventually yiclded 
him a profit on paper of more than 200%. And 
there is evidence of associations of question- 
able persons with Mr. Garfinkie’s enterprises. 

According to Federal authorities, Joseph 
(Little Joe) Notaro, a lieutenant in the Mafia 
farily of Joseph (Joe Bananas) Bonfano, 
served Manhattan News in 1964 as a $150-a- 
week ‘“‘ingpector."’ Notaro died in 1966 after 
convictions of criminally receiving stolen goods 
and alcohol tax violations. His son, Joseph A 
Notaro, now is Manhattan News’ labor attor- 
ney, 

Another member of the Bonnano Mafia fam- 
fly, Salvatore Giglio, in the early 1960s was a 
partner with his brother John in E&M Truck- 
ing Co., which had no trucks but did work for 
Manhattan News (a Manhatian spokesman 
says E&M helped supervise the wholesaler's 
operations). Sal Giglio has been a fugitive from 
a Federal narcotics indictment since 1962. John 
Giglio still works for Manhattan News, as Mr. 
Garfinkle’s chauffeur. 

A former officer of EAM Trucking, and an 
acknowledged long-time friené of Sal Giglio, 
was William Levine, 54, Mr. Garfinkle’s broth. 
er-in-law and right-hand man. “I'd give my Ile 
for this kid,”” says Mr. Garfinkle of Mr. Levine. 
Mr. Levine now is vice president of Manhettan 
News and Greater Boston (operations of the 
two companies were merged last March) end 
treasurer of International Airport. 

Though Mr. Levine denies knowledge of the 
transaction, his East Meadow, Long Island, 
N.Y., home was sold in 1966 to Salvatore Bon- 
nano, son of Joe Bananas. Salvatore Bonnano 
currently is under indictment on a charge of 
mail fraud. The house is listed tn Mr. Levine's 
name but various records indicate that it was 
rented and then secretly sold to Bonnano three 
years ago. Mr. Levine says he assigned an 
agent to sell the house and signed papers with 
a go-between. He says he doesn't know why the 
house remains listed in his name with the Nas- 
»nu County clerk. 
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With Power 


price, however. And Mr. Garfinkle contends 
that he didn't know that earnings would rise. A 
mockholder's sult filed in Federal Court in New 
York by Continental Bank 4 ‘vst Vo. of Salt 
Lake City last year accuses U.. company of a 
“waste of corpor:te esscts.” 


Arm's Length 

The $2.70 price on the stock was baxed on an 
evaluation by the Boston office of Harris, 
Upham & Co., investment bankers. Senior vice 
president and director of the office is Leo 7 
Daley, a director of Ainerican News (later An- 
corp) since 1962 and a frequent visitor to Mr 
Gertinkle's Marbichead home 

Did Mr. Garfinkle get special) treatment? 
Mr. Daley concedes that the researcher who 
made the evaluatior of the price knew of the 
friendship with Mr. Garfinkle, but he says 
‘That wouldn't influence his judgment; it was 
an arm's Jength transaction.” 

In the early days, Mr. Garfinkle had an an- 
gel—publisher Newhouse. As a young man, Mr. 
Garfinkle worked at a newsstand at the Staten 
Island ferry terminal. Mr. Newhouse, owner of 
the Staten Island Advance, used to pass the 
newsstand regularly, and he recalls being im- 
pressed by Mr. Garfinkle’s ‘‘executive poten- 
tial.” With a $4,000, interest-free loan from Mr 
Newhouse, Mr. Garfinkle took over the stand. 

Stands followed at the Port of New York 
Authority bus terminal, Newark Airpert and 
other locations, all of them under the name of 
Garfield News Oo. The Boston wholesale opera- 
tion was acquired in 1941, the New York one in 
1947, both with aid from Mr. Newhouse. 

With the take-over of American News Co. in 
1985, Mr. Garfinkle's combined enterpriscas put 
him in @ position to exert pressure on publish- 
ers. According to testimony given in the Fed- 
eral district court trial in New York last year 
by Peter A. Riley, former circulation director 
of Playboy magazine's national distributor, 
Mr. Garfinkle in 1956 “‘forced’’ Playboy to 
switch its Manhattan and Boston wholesale 
operations to Mr. Garfinkle’s companies, Man- 
hatten and Greater Boston, as a ‘‘concession”’ 
to get Playboy sold at the many Union News 
stands. 

Hugh Hefner, Playboy editor and publisher, 
at first agreed to the switch, Mr. Riley testi- 
fied, because he felt he had to get his magaz'ne 
“out there to get te advertisers’ attention.’ 
But the service {from Manhattan was 
“tercible,” Mr. Riley said, and a year later 
Playboy attempted to revert .to its original 
wholesaler. 


“Cement Boots” 

The result. he testified, was that other New 
York-area wholesa! rs threatened that “if we 
wanted to stay in business, we had best Bay 
with Manhattan.” (According to other testt- 
mony in the sult, most wholesalers in New 
York concede one another strictly defined gen- 
graphical operating areas, by long-stand:ng 
agreernent.) And, Mr. Riley’ testified, an ofti- 
cial of the Newspaper and Mail Deliverers 
Union promised him “‘a pair of cement boots"’ 
unless Playboy stayed with Manhattan News. 
It did. 

Mr. Riley's testimony came in « civil antl- 
trust suit brought against Manhattan News by 
Periodica! Distributors Inc., a maverick whole- 
saler that has sought to compete with Mr. Gar- 
finkle'’s companies. Periodical Distributors lost 


the $30.000 a year is paid for the right to 
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longer have access to the Union News stands, 
the way things are at the present time.” (Cur- 
tis Circulition Co. is a subsidiary of Periect 
Film « Chemical Corp., which acquired it from 
Curtis Publishing Co. It distributes Look, La- 
dics Home Journal and—since last October— 
Time inc. publications.) 

The fear of hol @ alxo seems to f 
the subsidies paid thattan News by 
York Times and Dally News. Patrick J. 
Reynolds, circulation manager of the Times, 


behir 
enw 


display signs promoting the Times at Union 
News stands Jack E. Underwood, circulation 
manager of the Daily News, says his paper 
makes payments for the same reason. The 
Wall Street Journal began in 1966 making such 
payments at an anr .al rate of $6,000, but dis- 
continued them in January 1968 


For One, For All 

An official at the Federal Trade Commis- 
sion says that under Federal law such pay- 
ments must be offered to all retailers if they 
are offered to any. Mr. Reynoids acknowledges 
that other retailers display Times promotional 
signs free, and he confirms that other retailers 
haven't been offered subsidies. Periodic checks 
of Union News stands since January have 
found no newspaper display signs up. The 
Datly News concedes that it doesn't check to 
insure that its signs are up. 

Mr. Reynolds of the Times he+ this com- 
ment: “Henry Garfinkle gets as much as he 
can." 

In 1966, the FTC issued an order prohibiting 
payments from magasine publishers to Union 
News, which got nearly $1 million in magazine 
payments in 1958. Newspaper publishers 
weren't included in the ban 

Apparent threats from the Garfinkle camp 
were experienced by the Wall Street Journal at 
least twice during the preparation of this story. 
O. April 17, William A. McCollough, president 
of Ancorp. called # Journal sales official and 
told him, “I hope they (the Journal's editors) 


— 
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realize we are the largest news distributor of |‘ 


the Wall Street Journal in the United States."’ 
A public relations 1epresentative for Mr. Gar- 
finkle called this reporter with the same mes- 
sage on the same day. 

A still-disputed incident raises questions 
about the methods of Mr. Garfinkle’s opera- 
tions. The incident involves Terry J. Griffin, 
formerly circulation manager at Greater Bos- 
ton Distributors. William Levine and Samuel 
L. Nichols, president of Greater Boston, say 
that Mr. Griffin had illegally been assisting 
two newsstands in Harvard Square, Cam- 
bridge, to avoid paying their bills to Greater 
Boston 

Mr. Griffin allegediv was removing billing 
punch cards at the Grenter Boston office, so 
the dealers never got al! their bills, though 
their accounts seemed to be paid up. Mr. Ni- 
chois brought charges against Mr. Griffin, and 
he was convicted of conspiracy to commit lar- 
cency in Boston Municipal Court last Febru 
ary. He is appealing. 


Rough Stuff 

Mr. Griffin tells a different story. He says 
Mr. Levine called him in to a back office of the 
company last October und gave him an assign- 
ment: He was to testify falsely that he had con- 
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Wan Mieliuukiid ub Maunhalian Ueiatine Le 
national distributor refused to go along with 
“exorbitant’’ payments demanded by Manhut. 
tan News. 

Mr. Green testified that he tred to get cop 
ies from another wholesaier if. Ue borough of 
Queens to sell at hie newsstum Well,” he 


dest ve to ve Lakewver, Mr. Colin now 
i» under Federal indictment on various 
charges, including fraud and conspiracy to 
bribe « public employe 

Mr. Garfinkle’s partners in forming Interna- 
Una. \irport in 1958 included Jack B. Cooper 
prison in ..4/ for income tax evasion in a dea! | Me Newspapers union that we worl) pe cut off 
to sell warplanes to the Dominican Republic. | °% "ewspape® { we attempled in any way to 
In 1964, he invoked the Fifth Amegdment in c | transport mi. azines from one stand to an- 
Senate committee hearing when asked : other, *o the net result was that we gave it up 


Chigg dies 


cose dealings _ | fast." 
prog ty tan Baker. oe ae ae Mr. Gartfinkle denies that the October 1967 
Mr. Burton was an officer of the Freinont| P!#yboy was held up in Manhattan. Playboy 
Hotel in Las Vegas when its president and prin. |! national distributor and news dealers in 
cipal stockholder was Ed Levinson, later con-| Manhattan tell a contrary story. 

victed tn a Federal court of “skimming” gam- The court case also produced testimony 
bling profits from the hotel's take to avoid|PUrporting to show an attempt to drive 
taxes. In 1062, Mr. Burton testified before ,|°U% Competition, at LaGuardia Airport in 
Federal grand jury that he managed propertics Queens in 1957. Mr. Garfinkle hud discontinued 
for Joseph (Doc) Stacher, an underworld fig: American News’ local wholesale branches in 
ure New York City, but his Union News stands still 
partne .| provided retail service in the area. A problem 
euuk p mcrypt yh ove ~ phage arose: The LaGuardia section of Queens now 
third party, Morton F. Fisk, then president .¢| Would be getting wholesale service from Pe- 
the Seville Hotel in Miami Beach. Mr. Fisk | ‘?0dical Distributors, the company that at 

confirms this. Mr. Garfinkle declares that he | ‘*¢™pted to compete with Manhattan News. 
evercd himself from Cooper and Mr. Burton ‘e J. Purcell, then president of Select 
wnen he discovered their other dealings. “I nes Inc., at the time rtional! distributor 
didn't want tv be associated wil, them,” he .sme, Life, Reuder’s Digest and McCall's, 
says. testified that he had assumed Periodical would 
: be the wholesaler for these magazines at La- 
ae nq ge SO Oaitteins tenet Guardia. He was wrong. Mr. Garfinkle, accord- 

milarly, Mr. a . 


ing to Mr. Purcell's testimony, refused to ac- 
edge of having gangsters such as Salvatore cept delivery of Select magazines unless they 
Giglio or Notaro associate’ ~ith his enter- came from a wholesaler of Mr. Garfinple's 
prises. ‘‘I'é throw them in .i,” he says of choice-not Periodical. 
Mafiu types. However, a former associate says 
of Mr. Garfinklc: “Heary doesn’t want a pin Hell Broke Loose 
moved in his companies without him knowing There was a six-week impasse, during 
about it. He has people everywhere who report | which none of the magazines was on sale at 
directjy to him, and everyone goes running to| LaGuardia. Terminal newsstands are consid 
him ‘to tell him everything that goes on." ered particularly important; it is there that 

In @ recent five-hour interview, Mr. Gar-/| advertixers can see their message reaching the 
finkle denied having ownership or contro! of| public. An executive of Time Inc. testified that 
Manhattan News or Greater Boston Distrib-| ‘ali hell broke loose’ at the big communica- 
utors (both are in trust for his children, he| tions corporation because of the holdup. Fi- 
said). However, in a 1964 Federal Communica-| nally, Mr. Purcell testified, a deal was commu- 
tions Commission hearing, he testified that] nicated to him by Irving Bitz, a criminal iden 
Manhattan News is “my wholly owned com-| tified as an associate of Johnny (Johnny Dio) 
pany.” The trustees, he testified, were himself Dioguardi, a member of the Thomas (Three- 
and his wife. “If you want to know when we! Finger Brown) Lucchese Mafia family. Bitz 
have @ (board) meeting,” he said, “we sit| then was a member of the Newspaper and Mail 
around the house. I have @ meeting with my| nejiverers Union (as Salvatore Giglio had been 
wife.” He acknowledges that the trust ar- before his flight in 1962). 
rangement hasn't been modified since 1964. The solution, Mr. Purcell quoted Bitz as 

Mr. Gartfinkle also seems somewhat disin- saying, had been “approved” by Mr. Gartin- 
genuous about his profitable stock transaction kle. Union News would accept Select's maga- 
with International Airport tn January 1968. He 
now owns 33% of the company. The directors, 
most of whom were Mr. Garfinkle's associates, 
issued him 100,000 shares pf company stock in 
payment for louns he had made aggregating 
$270,000. 

The transaction indicated a market price 
for International Airport stock of $2.70 # share, 
although it then was selling over the counter ut 
@ bid price of $3.75 to $4. When profits of $563.- 
000 were announced for the fiscal year ended 
Jan, 3°, 1068, compared with a@ $50,000 loss for 
the previous fiscal year, the price soon rose. 
No quarterly reports had been jssued during 
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and Seljan News Co. Select complied, and the 
impasse ended. Neither Pacific nor Seljan was 
competitive with Manhatten News. 

And Pacific, it later emerged, had a tie to 
Manhattan News. In the 1959 McClellan labor 
rackcis committee hearings, it was disclosed 
that Manhattan News had given Pacific's pres- 
ident, Michael (Ski) Spozote, an uncxplained 
interest-free loan of $7,600. Sol Levine, brother 
of Gartinkle intimute Willie Levine and then a 
vice president of Manhuttan News, took refuge 
beNind the Fifth Amendment rather than an 


he year International Airport siock was/ "er questions about the transaction 

Quoted thin week at $6.60 bid and $10 asked The import of an actual or threatened 
Thua, the value of the stock given tv Mr. Gar. | hvidup of publications apparently hasn't been 
finkle in return for the jan has mule than tri. | mixsed by national m ‘gazine distri dutois. In 


pled the 1968 Federal District court case, Curl E 

Mr. Garfinkle denies that the stock was Papenhausen, president of Curtis Circulation 
fetching about $4 at the time of the stock pay-|Co., told why Curtis continues to deal with 
ment. A broheriuge house that makes a market | Manhattun News. “If I leave Manhattan News 
in Internationul Airport stock confirms the! with Curtis muguzines,"’ he testified, “we no 


ES from two wholesalers, Pacific News Co. | 
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7 Grosses $12,000 a week n 
Mr. Griffin says he was told that the com ip 
| pany wouldn't press charges against Sim, ind 


that he would be rewarded with a guod job at] » 
;One of International A.rport's hotels He suys' y 
he refused. Then, he says, Mr Levine bevk- 5) 
oned to a third man who had accompamed| y 
them into the back office 7) 
“Why don't you cooperate and do what Wil 
he says?" the unidentified Uurd party alirg- © 
edly suid Mr. Griffin says he continued to de pt 
cline, whereupon he claims he was slapped on) e 
the face a 
“Then the man pulled out a silver revolver si 
and pointed it at my head,” Mr. Griffin says | e 
“I was crying, and I said I'd do anything they K 
want.”’ But Griffin then, in effect, quit by fail. 
ing to come to work any more ty 
Mr. Griffin says Creater Boston brought we 
charges against him to discredit ‘um The chief] 4, 
witnesses against him were M ichols and « 
news dealer in Ceniral Squa.., Cambridgr 
who testified that Mr. Griffin had done favors, 
for him in billing matters 
On the evening of April 2, after the case had 
been tried, three men forced their way into his 
apartment, Mr. Griffin claims. He says they | 
pulled him from behind a shower curta.n/ 
where he was hiding, threatened him with 
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apparent concealed gun and told him, “We'll 
get you good next time." Mr. Griffin says he 
fied screaming and since has changed his resi 
dence twice out of fear for his life 

Mr. Levine denies that an outsider was with 
him on the October day when he talked with 
Mr. Griffin. But Greater Boston employes say 
they saw @ man “‘looking like a gangster out of 
the movies’’ accompany the two men. As to the 
April incident, neighbors in Mr. Griffin's og 
nal aper'ment—and a police report —confir: 
that three men did visit Mr. Griffin 

Mr. Levine concedes that he did hire the 
threes men, and identifies them as private de- as 
teclives who were hired to track dow. more 
| stealing. One of the three, Arthur S Pugsley, 
Sr., confirms that the visit was made to Mr 
Griffin but won't comment on the alleged 
threat to Mr. Griffin, because ‘‘the case is be- 
fore the courts." And the news dealer who tes-| >Y 


fied against Mr. Griffin says that when he| #°° 
testified he was afraid that Greater Boston |*#> 
The 


would cut off his newspapers. 
Mr. Garfinkle says he knows nothing of the |!" 


Griffin case. However, Myron Garfinkle says 
he recalls discussing the affair with his adop- the 


tive father. Mr. 
Building Success bar’ 


Financial analysts {md much to commend | an 
jin Mr. Gar kle’s management of American 
News-Ancorp. Amputating the wholesale and | «py, 
distribution activities in 1957 removed $8) mil- 
lion in sales, and the company recorded an ex- 
traordinary loss of $7 million for that year. But 
by 1959, American News was earning its high- ing 
est profits in 10 years, on 66% of its 1961 sales. 

Last year Amencan News reported a profit | -+ 
of $2.8 million, or $1.60 a share, on sales of | \4 
$168.9 million. This was down from the year M 
earlier profit of $3 million, or $2.01 a share, an! * 
sales of $166.7 million. Mr. Garfinkle traces ? 
this decline to start-up costs on new ventures 

Ancorp is diversifying, with a major empha- 
“is on food services. It owns the Savann res 
(aurants. Newsstand sajes now represent less 
than 14, of the company’s total volume. The 
company, which is 10. years old, has been pay- 
ing continuous quarter'y dividends longer than 
any other company on the Big Board. 

Manhattan News hes been losing an undis 
closed amount of money on steadily declining 
sales, now estimated ai about $6 million « 
yeur. It currently owes magazine distributors 
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on 
about $1.8 million in past due accounts. Mr. 
Garfinkle attributes the loss trend to stealing 
by employes. Greater Boston makes a profit of 
about $100,000 a year. Its sales, estimated at, 
about $5 milJion a year, have been declining. 
There have been many complaints from Bos- 
ton-area retailers of poor service. 

To his associates, former and pest, and to 
the publishers and distributors*he deals with, 
Mr. Garfinkle remains an object ot contro- 
versy. ‘‘Henry would have made a great rob- 
ber baron, but in today’s business world he's 
an anachronism,” comments one former as%o- 
ciate. And a distributor has this assessment: 
“Henry was a poor boy who wanted money and 
wanted to be accepted by important people, but 
most of all he wanted to be in a position where 
no one could squeeze him. He wound up squeez- 


ing everyone else." 
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Althourt the ‘Times and the News have con- 
that the suleadies they paid to Union 
weren't offered to other retnilers, Mr 
clu prited last weelt that the subsities 
violited the TC cease-and-desist order cover- 
int tlimon News and Ancorp. He contended the 
only te anbeldies from mara 
aprners, He added that the pay- 
I ¢ Tint “ey 

The order Insued Jan. 10, 1901, and af 
firmed hy the UH Gon of Apoeals for the 
Serond Circuit April 27, 1962 —bars Ancorp nnd 
Union frem reeeiviny subsidies when purchas- 


reded 
lew 


far fintide 
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hal new 


ments involv ed were 


ing “products for resale on new stands 

A Times Inwver said Inst week that Mr 
Garfinkle wan notified July 19 that the pay- 
ments— of £29,000 a vear—would cease. A News 


lawyer said invoices for March and therenfter 
hadn't been paid, oithough he said he Goeen't 
know when the cheeks- amounting to £26.90 a 
year -were stopped. Mr. Garfinkle said both 
papers sf®pped paving about the same tune 


—_—_——— 


Serving itn United States | 
} 


Glin ad ~\ 
BLAIKIE CAPPRAALG 
a See 


for Government—Commerce—Industry 


JOSEPH J. BLAKE & ASSOCIATES INC. 
+ 1078 GRAND AVENUE, HEMPSTEAD, N.Y. 11580 


| 
| 


£16-405-5500 


a 


JA47 


EXHIBITS ATTACHED TO DEFT.NEW YORK NEWS INC.,NOTICE OF MOTION FOR SUMMARY 
JUDGMENT Dated 5/5/75 


Kirkpatric!< Spies $85 and the Media 


12 by Press 
ra ye Fit 


eWboax: Meader and 
he Mew Republic 


pire, Kocteak Rananell ARR About —_ 


bp TAVEEVIN 


ce UR Te Gag cabot a pa cog 


OY JAY LIVIN 


fs. magazine arrived in the world a year-and-a-half 
ago with an unprecedented flood of national pubii- 
aty and immediately sold extremely well for a new 
iNagazine in most places where it appeared. Yet 
despite the ballyhoo, and for all the early success, 
would-be readers will still not find Ms on the 
airport newsstands in New Orleans, Los Angeles or a 
nuinber ot other major cittes. Nor can they buy it ai 
several important retail centers throughout th. 
South sad Midwest or in one of two large super- 
market chanis. Clearly, an audience tor the teimint 
magazine exists wherever women live. But just as 
clearly, some purchasing agents won't handle Ms. 
becuuse they object to what it stands for, o1 because 
they have unilaterally decided that the customers 
they serve would object 

Ms.'s difficulties are rare but hardly 
unique. Evergreen Review, the moderately radical, 
avante-garde magazine that had to reach a New 
York audience or perish, tried desperately a few 
years ago to get on the Union News Co.'s news- 
stands, which dot the city’s transportation centers 
At one meeting with_Evergreen representatives, 
William A McCollough, the politically conservative 
president of the Union News parent company, 
Ancorp, held up an issue of the magazine with a girl 
on the cover draped in an American flag. “I’m not 
going to put out shit like this,” McColiough said, 
hastening Evergreen to its grave 

For years, Holiday magazine was unable to 
penetrate the newsstands at Chicago's O'Hare air- 
port, one of the best markets in the country for 
perrodicals. The man who owns the newsstand 
concessions there, Joseph Henly, a croay of Chicago 
Mayor Richard Duley with a .-putation tor keeping 


Jay Levin is a New York reporter. His article was 
uriderwritten by a grant from the Fund for Invesu- 
gative Journalism. 
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The business 
process behind 
the routine pur- 

chase of a news- 
paper or magazine 
in the U.S. 
is at best 
byzantine and in- 
efficient and 
at worst corrupt. 


anything critical of hizzoner off his stands, had a 
personal pique against Holiday. The magazine had 
consistently refused to give one of its preferential 
dining awards to a restaurant owned by a member 
of Henly’s family. Only after /foiday changed 
national diginbutors a year-and-a-half ago, signing 
on with a company whose representative was on 
good terms with Henly, was anyone able to per- 
suade him to let f/oliday breach his sirport bastion 


; B. acts ure quile as routine as the 
purchase of a newspaper trom the corner kiosk of a 
magazine from a senn Station newsstand. But the 
business process behind these millions of daily 
transactions occusionally can be as brutal and 
byzantine us the maneuverings in the corporate 
boardrooms of Louis Auchincloss. Newspapers, 
magazines and paperback books don’t make their 
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way inexorably from publisher to reader. In most 
cases, periodicals and paperback lines must first win 
acceptance by one of a handful of circulation 
companies—New York-based corporations, pimari- 
ly, such as Independent News. Kable News and 
Publishers Distributing Corp.-which handle 
national distribution for publishers, or tor those 
publishers whose products they deem worthy. These 
monoliths arrange shipments to local wholesalers 
around the country, each of which may take into its 
warchuuse as many as 3,000 diltcrent publications 
and 200 paperback titles a month, to be sorted and 
trucked to retail outlets. The retailer. then, must 
cope with the glut, with the profusion of ttles 
competing fur scant display space. Al every step in 
this distribution system peaple make choiwes about 
which titles to handle and which not, thus exer- 
cising a form of editorial power as surely as the 
editor who spikes a story. Moreover, inefficiency 
and, in some instances, corruption are a constant 
irritant to publishers. Inssome cases, organized cnme 
runs the show (sce page 20). But perhaps worst 
of ail, the system is easily abused in ways that affect 
what shows up.on the stands. 

The monopolies of the local wholesalers 
ure a case in point. In 1957. the American News Co. 
shut down the magazine distribution agencies tt 
operated in 350 U.S. cities because they were 
earning minimal profits. In one blow, distrabudion 
was cut off to 95,000 retail clients, and the field 
was left to whomever desired ut. Invariably, the 
business fell to the competing agency in cach town, 
often a firm that had started out delivering the local 
newspaper. With rare exceptions, these companies 
have operated ever since without competition. In 
fact, the U.S. and Canada sre now divided up by 
550 wholesalers that by and large concede one 
another exclusive terntonial rights. Like most mono 


polies, the wholesalers fare very well. A distributor- 
(contfnued on page 11! 
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ship in a small town will gross a half-million dollars 
a year, and big agencies such as those in Chicago, 
Washington, Manhattan and Los Angeles, can take 
in $20 million or more. Publishers come and go, but 
you seldom hear of wholesalers going bankrupt 

To a significant degree, these independent 
distributurs (IDs as they’re known) decide what 
people in their area get to read--and what's kept 
fm them. They distribute about 80 per cent of all 
noconal publications that seck retail display. in- 
cluding all the best-selling magazines, and about 50 
per cent of the paperbacks (the remainder are put 
out by special book jobbers or shipped directly to 
volume retailers). The arithmetic here is important 
There are 3,000 different periodicals and 110,000 
paperback titles in print, with another 400 to 600 
new books pumping from the presses each month. 
But the average retail outlet can display only 50 to 
150 magazines and maybe 150 paperbacks. More 
than anyone, it is the local wholesaler who selects 
the books and magazines that go on the racks. 

The demise of the American News Co. 
agencies left such decisions in the hands of men who 
for the most part had come up through the 
newspaper distnbution wars, knew the trucking 
business and the ways of the streets, and were 
accustomed to doing business on a basis of friend- 
ship and mutual favors. As often as not, they ruled 
their monopolies like little kings, and occasionally 
would allow—and still do—their personal prejudices 
to influence their business decisions. 

Since Ramparts’ inception, tocal whole- 
salers periodically have withheld it from retailers in 
one place or another. The most glaring incident 
involved a 1970 issue with a cover story offenng 
$10,000 for information that would lead to the 
arrest and conviction of a cop who had killed a 
black youth. Whelesalers in several cities decided 
the issue was offensive and refused to deliver it. For 
a long time, the wholesaler in Madison, Wisc., a man 
named Harry Tobiac, used a tactic with Ramparts 
favored by many distributors when dealing with 
disliked publications. Tobias would deliver only a 
handful of copies, just enough to avoid un outcry 
but far fewer than could have been sold in that 
university town. 

Other distributors have other targets. A 
few years ago, for example, a Life magazine article 

eh ial cavenation in St Louis was held 


off the stands in that city for 24 hours, finally 
appearing only after publicity forced its release. ‘she 
local wholesaler, Alan Molasky, it turned out, was 
trying to protect some buddies cited in the Life 
article. 


In recent years, computer-wise sons out of 
Harvard Business School have been gradually taking 
over the distributorships from their fathers, and 
such excesses are on the wane. When outright 
censorship does occur now, It is often as much the 
product of community pressure on the wholesalers as 
of their own prejudices, but even so, the monopolies 
are no less intrusive than ever, though in more 
subtle ways. 

in the old days, when the balance of power 
still lay with them, national distributors would send 
out new magazines confident local IDs would 
somehow find space to test-market them. Now, 
confronted with a crush of competing titles and not 
eager to try any new ones, more than 100 whiole- 
salers demand to review a new publication before it 
is shipped, including agencies in such major cities as 


Philadelphia, Dallas, San Juan, St. Louts and Pitts: 
burgh. The Charles Levy Co. in Chicago poy 
further, asking for advance sheets explaining the 
new magazine even hefure it sees a copy With nes 
paperbacks. mes! hecat wholesalers pet advanes 
looks af covers and Dhobs The bag we taethoscobcns lores 
paperback sprciehst weloee thas ve bectpe at 
at the sinathes apetin tes thee verte ot th 
all 
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system works well far the tow beet ster: soak thee 
fow best selling fines aed enty Leapha cedty fon all 
the rest. As om chcabstron mgt wrphned 
“Unless it starts selling iets diately. the sverige 
bouk has a shelf life wi only 10 days Now let's say 
you have a book that’s selling well without being 3 
hest seller. Your job as a salesman ty fe get the 
wholesaler to reorder that book. But most of them 
won't. They'll just take the new books and the best 
sellers and to hell with your solid little gem.” Giver 
their monopolies, once IDs take a title off theif 
racks, there’s no way for it to gel back. 

The same monopoly system that give: 
wholesalers so much say in choosing what publica- 
tions get on the stands, doesn’t encourage them to 
do a good job with those titles they do distnbute. 
Ideally, the wholesaler should check the racks in 
each retail outlet at least a couple of times a week, 
refill the empty spaces and, perhaps most impor 
tant, move titles from one location to another so 
that each has 2 maximum opportunity to reach 
potential customers. Unfortunately, however, few 
wholesalers either “dress the stands” or keep tabs 
on sales as well as they did when they had 
competition. Only a handful follow the practice of 
Hudson County News of New Jersey, one of the 
largest IDs, of sending special field men into retail 
outlets to do that kind of work. Instead, most 
wholesalers simply have their routemen their truck 
drivers- drop off tied-up bundles of magazines and 
paperbacks, and then they trust the retailers to 
display them intelligently. 

To try and compensate for all the ineffi- 
ciency, publishers must put oul thousands of extra 
copies, hoping bulk will cover for the lak of 


accurate sales information. This helps. but the cost 
(continued un page 16} 
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is high. More Gam balf the magazines and nearly 
half the paperbacks comme back unsold—an especially 
heavy burden ion magazme publishers, who pay 4 
fee on each unsaid cupy of from one-half cent to 
two cents, dependamg on the ID. What’s m~re, the 
extra COpies amiapoenrze the retailers, making extra 
work for them ard tying up their money in 
unneeded goods. As ome result, a dwindling number 
of retailers now tumdle magazines. And many others 
balk at trying out new titles, as Time Inc. has 
discovered with its mew venture, Money. As one 
company executsve adenitted: “Our wholesaler’s got 
to take it to the retailers and in effect jam it down 
their throats.” 

The wholesaler monopolies also create ex- 
treme pressure on prices. Magazines pay anywhere 
from 12 to 20 per cent of their cover prices to IDs 
(retailers get 20 per cent), the rate varying both 
with the magazine and the wholesaler. Time, for 
instance, allows wholesalers a basic price of 16 per 
cent, which works out to eight cent per copy out of 
the magazine's SG-cent cover price. But like all other 
mas?"nes, Tome pays an extra penny or two to the 
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example of what wholesale monopoly power run 
amok could mean. 

Alan Molasky is one of the old-line, get-it- 
while-youcan tough boys who for years controlled 
the Pierce News Co. in St. Louis. With that as his 
base, he and his son began buying up [Ds in other 
areas. in Canada, they acquired a half-interest in the 
Toronto agency, then took over the distributorships 
in Hamilton, Ottawa, Comwall, Brantford, Kipg- 
ston, Chatham and Windsor. Then, in 1971, when 
another company bought an agency in Kitchener 
that the Molaskys had been eyeing, they allegedly 
put on the kind of squeeze that long had made them 
one of the high-priced and more difficult whole 
salers to deal with. According to a special Canadian 
commission, the Molaskys used the weight of all 
their franchises to try to force two major national 
distributors— Triangle Circulation (TV Guide, Seven- 
teen) and McFadden-Bartell (romance magazines, 
mostly )--to switch their business from the Kit- 

ates company the Molaskys were 
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big wholesalers whose monopoly positions in major 
population centers gives them enormous power. 

Paperback publishers are under the same 
gun. They pay anywhere from two to 10 per cent of 
the cover price (the retailer gets 40 per cent), and 
again the rate varies with the muscle of the local 
wholesalers. Bantam, the industry giant, gives @ 
basic allowance of two to Six per cent, which on a 
95 cent books works out to a range of less than two 
cents a copy to about five-and-ehalf cents. In 
addition, Bantam has incentive formulas that enable 
wholesalers to earn as much as 10 per cent—or 9% 
cents a copy—if they «an either increase sales or 
reduce the number o: i¢lums. Small :aperback 
lines, however, sometimes offer a direct p»yment of 

9 per cent just to get service from a local 
wholesaler that is giving most of its rack space to 
the big companies. 

In the old, rough-and-tumble days, a lot of 
wholesalers who understood the valu’ of an under- 
the-table, untaxed buck knew how to take advan-, 
tage of such compeution. But by ail evidence, the 
industry now is as clean as any in Nixon’s America, 
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salers, the Molasky’s it. particular, weren't putting 
books from Canadian publishers on their racks, 
intervened with a law that blocked the Molaskys 


from acquiring any more Ontario outlets. 
Meanwhile, a grand jury in New Orleans 


last year opened an investigation into a similar 
attempt by the Molaskys to force that city’s 
wholesaler to sell out to them. According to both 
industry and government sources, the Molaskys 
warned the wholesaler, Maurice Rufa, that if he 
didn’t sell they'd open a competing agency. When 
Rufa refused, the Molaskys allegedly again went to 
the national distributing companies and demanded 
that they switch their magazines and paperbacks to 
a company they would run in New Orleans. 

Mark Molasky, the 24-ycar-old president of 
the St. Louis company, also allegedly counterfeited 
book covers in Buffalo last year—returning them to 
publishers for credit as if they had come off unsold 
copies. The Molasky:’ behavior in general, and the 
counterfeiting in particular, persuaded both national 

et ishers—with the acquiescence 
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space any way they can. “It’s aot put forward [by 
ID's} as a demand; it’s the publishers who make the 
offers,” explains a sales manager for a small book 
line. “It’s just that they [wholesalers| do such a 
lousy job, it’s become accepted that if you want 
them to do anything for you, you pay. You have to. 
There’s so little room on the stands. The big 
publishers command 85 per cent of the rack.” 

As much as publishers complain about the 
performance of wholesalers, not many want to see 
them broken up. The consensus is that only chaos 
would result from an effort to restore the old 
competitive system. The Federal government 
doesn’t seem troubled abou’ the monopolies either, 


at least so long as no single company acquires too |; 


many local franchises. Yet, right now, this is one of 


the two industry trends that could pose a real threat ; 
to the publishing industry. And the Molaskys! 


_father Alan and son Mark—may be the supreme 


and force it to sell all its franchises, which the 
Molaskys supposedly have now done. 


The government has also moved against | 


anoiher industry giant, ARA Services, Inc., the 
biggest vending machine company i the country 
ARA owns about 20 per cent of all local whole- 
salers, including behemoths in LA., Washington, the 
Bay Area and Hawau. Although the company has 
been on scrupulously good behavior—being more 
efficient than most and slightly more reasonable 
about its fees-it has more power than even God 
should have over publishers. Aware of this, the 
Federal Trade Commission filed an anti-trust action 
against ARA and in March announced a consent 
decree under which the company agreed to divest 
itself of several agencies and to accept 2 10-year 
moratorium on acquiring new ones. Despite the 
decree, the consolidation of wholesalers by com- 
panies other than ARA goes on apace, and in the 
last decade alone the number of independent 
agencics has dwindled by 300. 

The second trend that could bring trouble 

SUVS Tet is the acquisition of retail 
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outlets by local whelesalers. There are now between 
4u0 and 500 agency owned retail stands. with more 
heimg added daily a tact which pleases publishers 
avrried about the paucity of display outlets. But 
the industry already has a vivid example of what the 
combination can mean. 


Tt... years ago, Henry Garfinkle decided to 
punish The New York Times. Suddenly, his Union 
News Cu. sharply cut back its daily order of the 
paper. At the busiest and most important 
newsstands in New York City—Grand Central and 
Penn stations, the Port Authority bus terminal, the 
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guaranteeing it access to the Union stands. But the 

newspaper had grown dissatisfied with Greater 

Buston’s inefficiency and impatient with its excuses. 

So Nat Goldstein, then the Times’ circulation 
manager, signed a delivery contract with Earl Mullare, 
owner of the magazine distribution company in 
nearby Brockton, Mass. Mullare had worked for 
Garfinkle in Boston before buying his own agency, 
knew the local retailers and concession aires and was 
interested in challenging Greater Boston for the 
newspaper distribution business. His sally into Boston 
was a serious threat to the empire, already fighting 
ty hold onto its magazine business in the face ofa 
furmidable challenge from another company, Inter- 
state News. Garfinkle responded by dumping the 
Times from Union's Boston stands. In New York, 
where city politics and company finances prevented 
even Garfinkle from just banishing the Times, the 
squceze was pul on by cutting back on deliveries. 


i of this wes unexpected. More than 
anyone. Garfinkle had learned to exploit the 
newsstand distribution system. He had grown up on 
the rough streets of the Lower East Side, and his 
business ethics were forged in the ‘thirties. when 
you made your deals with whatever local mob boys 
had to be appeased and you used whatever clout 
you had to make money, even under-the-table 
cash. As he moved from owning one newsstand to 
heading a giant chain, Garfinkle purchased respec- 
tability along the way, donating to charities, 
acquiring politically influential friends, serving as a 
hospital trustee. But as a businessman, he remained 
the same: a small, incredibly energetic man who was 
both willful and ruthless. Nc ody in the business 
was more savage in defending his borders or more 
remorseless in bringing publishers to heel. In 1960, 
he ordered his newsstand clerks to put the Times 
and the World Telegram under the counter unti 
they allowed him to sell the paper for more than the 
cover price, then 10 cents for the Times and six 

cents for the Telegram. He iost that battle, one of 
hie rare defeats 


The Times being the Times—at least as sure 
f its power as Garfinkle was of his—it made the 
switch in Boston despite all this. Goldstein, who had 
brought the Times’ newsstand revenues from $5 . 
million a year in 1948 to $60 million, was 
accustomed to feuding with Garfinkle from a 
position of strength. In Boston, he had Mullare set 
up vending machines to circumvent the Ancorp 
boycott. In New York, pressure was brought on the 
agencies that rented Garfinkle his newsstand 
space—the Port Authority, the Penn Central 
Railroad, the Metropopolitan Transportation ) 
Authority and the airlines—to intercede in the il 
Times’ behalf. Union News also received complaints || 
from its customers and from its clerks, who were 
paid a percentage of sales. By early this year, 
Goldstein could say that sales at Union outlets were 
off by only 1,000 copies a day. : 
But if the Times could go the distance with 
Garfinkle, few other publications would even climb 
in the ring. Union News’ near monopoly on New 
York City transportation facilities—Kennedy Air- 
port excepted—gives it a power and position 
impossible to ignore. Mor * than that, it gives it at 
times a crucial role in, — publication’s survival. 
In 1970. Robert Farrell, an attorney who 
had once been rublisher of the defunct Brooklyn 
Eagle. revived the New York Daily Mirror. the old 
tabloid competitor of the Daily News. Although the 
paper was no grand fling at journalism—it used UP! 
copy up front and a stable of horseracing experts in 
back—Union News accepted it from Farrell's 
original distributor and gave it display. Then Farrell 
made a mistake. He shifted distribution to another 
New York giant, Metropolitan News, whose Bronx 
subsidiary was beginning to encroach on Garfinkle’s 
Manhattan News territory. Union News—as even 
Metropolitan had predicted—immediately dropped 4 
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the paper. Stripped of its big outlets, the Mirror 
foundered in little more than a year. 


Tt. biggest names in periodicals, the mass 
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Wis years ago, Henry Garfinkle decided to 
punish The New York Times. Suddenly, his Union 
News Co. sharply cut back its daily order of the 
puper. At the busiest and most mnportant 
newsstands in New York City—Grand Central and 
Penn stations, the Port Authority bus terminal, the 
subways, the airports—the Times became somewhat 
hard to find. Those copies Union News did accept 
old out early, their space quickly filling with other 
goods. In the hard eyes of 68-year-old Henry 
Garfinkle, the Times had committed the ultimate 
iransgression—encouraged someone {to compete 
against his empire. 
the time, the empire grossed $150 
milion a year ed Ancorp National Services, 
fic. ut imluded the Savarin restaurant chain, an 
industnal teeding company named Crotty Brothers 
and the linchpin, Union News. With 150 key 
newsstands in New York Cry, and another TOO in 
jan transportation centers and hotels around the 
) unity. Union News was one of the nation’s largest 


ST most powerful distribution Chains. 11 sold ve 
raperbuckh books each year. Moreover, never 


und tis tamily owned a lurge Canadian newsstand 
chain, Garficld News, and two —__— wholesaling 

mpames, one in Boston the other in Mughauan. 
Gatlinkle s Manhattan . 


nisgasines tO retail outlets, and 
Gi®ater Boston Distributors, Inc., did almost as well 
lucrative businesses that brought in as much as 
$20 million a year. Together with Union News, the 
two wholesale operations formed a system that nu 
one really bucked: If you wanted your magazine on 
the Union stands in Manhattan or Boston, you hired 
Garfinkle’s wholesaler * deiver it. And you hired 
them to deliver it n. just tu the Union stands but 
to all retail outlets . their territones. 4 
Though not a magazine, the Times for 
years was distributed in Boston by Greater Boston, 


both >wiltfnt~and-raihiels- Nobody in the business 
was more savage in defending his borders or more 
remorseless in bringing publishers to heel. In 1960, 
he ordered his newsstand clerks to put the Times 
and the World Telegram under the counter until 
they allowed him to sell the paper for more than the 
cover price, then 10 cents for the Times and six 
cents for the Telegram. He lost that battle, one of 
his rare defeats. 

The Village Voice vanished from Union 
stands a few years ago when the weekly refused to 
abandon its distributor, Dan List, and sign on with 
Garfinkle’s brother-in-law, Willie Levine. List had 
assiduously build up the Voice’s sales, but when 
Garfinkle made his move the paper had to choose 
between losing 6,000 in circulation or Willie Levine. 
The Voice stood fast for six weeks, then deserted 
List 

Late last year, six newsstand dealers were 
sud¢cnly notified that they were being evicted from 
stands they rented from Union News. Union, which 
sublets more than 100 of its 140 subway outlets and 
keeps the best for itself, was punishing them for 
molating an unwnitten rule that they buy only from 
Manhattan News. Unhappy with shortages in Man- 
hattun’s deliveries and overcharges on returns, un- 
able to get the magazines they wanted—“! couldn't 
get the popular Spanish language mags.” one 
complained, “and the hot items like Plavbo 4 
Cosmopolitan they save ‘for their own stands and 
load us up with all the junk”—the dealers asked 
Bronx County News, the Metropolitan News sub- 
sidiary that was eyeing Manhattan News turf, to 
deliver to them instead. And so the cancellations. In 
danger of lusing livelihoods they built from scratch 
by working 12 and 14 hour days, the newsies 
protested to the U.S. Attorney's office that they 
were victims of illegal restraint of trade. The office 
told them, they said, that it would make a recom- 
mendation to Washington, they'd be notified when 
there was a reply. There never was a reply. Only 
their pending suit in Landlord-Tenant court has 

kept the dealers from immediately being forced out. 
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Manhattan News| territory. Union News—as cven 
Metropolitan had predicted in.mediatcly dropped 
the paper. Stripped of its big outlets, the Afirror 
foundered in little more than a year 


T:. biggest names in periodicals, the mass 
circulation magazincs, also tread cautiously with 
Union News. Although retail display ‘accounts for 
only about iU per cent of their sales, good 


newsstand position is vital t. almost all major 
magazines for reasons other than the revenues it 
brings in. Display gives them visibility, builds 
subscriptions and gives advertisers some barometer 
of public taste. In New York, where the ad agencies 
and corporate headquarters are, an account 
executive or ad manager who doesn’t see the 
magazine in which he had a four-color layout 
prominently on display at Grand Central as he 
sprints for the 5:15 to Darien is a beast whose roar 
will be heard. 

With that kind of leverage, Garfinkle has 
long been able to coerce payoffs, however disguised, 
out ef publishers and their national distributers. In 
1959, the F.ieral Trade Commission accused Union 
News of forcing publishers to pay “illegal and 
discriminatory” promotion allowances totaling 
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Union stands. The Daily News was paying a similar 
“poster allowance’ —$500 2 3 subsequent 
Justice Dept. inquiry touched off Kesster’s 
arlide showed—and Kessler's own paper had from 
1966 to 1968 kicked back $500 a month. Dorothy 
Schiff's New York Post somehow escaped with a 
token $50 a month. Questioned by Tederal 
investigator, Gailinkle’s executives insisted the 
allowances were initiated by the pepers and were 
indeed for display signs. Besides, they argued, were 
they to blame if the papers didn’t offer similar 
payments to all retailers, as the law required? 
Newspaper officials, however, told a different tale: 
Union NeWs, They said, had demanded special 
rebates Tor years, and only in the mid- sixties haa 
the poster allowances been contrived as a 
subterfuge. The U.S. Attorney’s office in Manhattan 
decided the newspaper people were telling the truth. 
In 1970, the Atturney’s office filed a civil damage 
claim against Union News asking $85,000 in 
penaiti.. The suit hasn’t been tried yet, but the 
government considers it a warning to Union News to 
cease demanding illegal payoffs. 

The warning hasn’t worked. Although the 
poster allowances ceased when Kessler broke the 
story, other publications are still making question- 
able payments to Union News. A number of execu- 
tives admitted making such payments. but only un 
the condition that the names of their publications 
not be used. “We'd be called before a grand jury the 
very next day,” one circulation manager said. An 
executive of a sporis publication admitted it made 
special deals for display at the airport stands. The 
publisher of some detective magazine said he made 
bonus payments. Annual kickbacks were cited by 
the publisher of a teenage magazine. And an 
executive of a mediumrsized paperback line said his 
firm gave a special discount to the airport stands. 
An executive of another paperback line was asked 
how his company concealed special payments from 
the goverment. “Who's ¢-nana check the books,” 
he replied. “it’s all very xirqple,” the former 
publisher of a music magaz'uc ia d. “If you want to 
gt on Ancorp stands, you call McCullough and he 


tells vou how much he wante Than 
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50 or 60 per cent. Some peorle are willing (o lose 
that money for display, but we're noi in a position 
to do thai.” 

Over the past year, the Garfinkle empire 
began to crumble. The newsstand operations held 
their own, but Ancorp’s restaurants and industrial 
feeding operations, up against higher food prices, 
piled up deficits. In March, Ancorp filed Chapier X! 
bankruptcy papers. Henry Garfinkle, at 70, an- 
nounced his retirement. His 27-year-old son, Myron, 
who had been head of Garfield News, took over. At 
the same time, the company’s major creditor dis- 
patched its own men to take executive posts al 
Ancorp. Myron and the new men promptly began to 
re-organize the company. One decision was to 
sharply reduce the number of magazine titles on the 
stands, dropping more than a hundred marginal 
publications. As [MORE] went to press, the list of 
titles to be jettisoned was still being prepared. And 
if the new men are to be believed, any possibly 
illegal payments formulas they find will be ended. 
“We're professional, modem businessmen, with, | 
think, some social consciousness,” one of the new 
executives said. “The days of That little f 


fc acs! fact LEN, 
Garfinkle tyrannizing publishers 4! the slightest 
whim are over.” Nat Goldstein, who saw the Times 


Testored in full measure to the Union stands when 
the new management took ove:. would agree. “They 
seem to be a little more liberal uver there now.” he 
said. 


Wu. giant wholesalers such as Manhattan 
News using up most of the available display space, 
small publicationg—those that sell only a few thou- 
sand copies—find \hemselves in a serious crunch. 
Few of them can afford the rates of the mujor 
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“No American journalist has ‘geen so 
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of public taste. In New York, where the ad agencies 
and corporate headquarters ave, an account 
executive or ad manager who doesn’t see the 
magazine in which he had a four-color layout 
prominently ©. display at Grand Central as he 
sprints for * < 5:15 to Darien is a beast whose roar 


will be heard. 


With that kind of leverage, Garfinkle has 
long been able to coerce payoffs, however disguised, 
out of publishers and their national distributors. In 
1959, the Federal Trade Commission accused Union 
News of forcing publishers to pay “illegal and 
discriminatory” promotion allowances totaling 
$1.59 million over the previous two years. Almost 
all the big magazines—Life, Time, Reader's Digest, 
Newsweek, Look, The New Yorker—were makin, 
the payments in violation of the Robinson-Pa 
Act, which outlaws special “considerations” to 27 
one customer. “These unlawful promotion pay- 
ments received by Union News enable it to outbid 
many competitors for choice newsstand locations,” 
the FTC said. “As a result, not only is its ability to 
coerce more illegal allowances increased, but ine 
other newsstand operators’ ability to compete is 
lessened or eliminated -—~ baci east 
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—The FIC suit led to the widespread use et 


adfother device, the Retail Display Allowance. The 
RDA is a bonus publishers may legitimately give 
retailers in return for favorable placement on their 
racks and stands. The standard Sonus now is an 
extra ten per cert of a magazine’s cover price (the 
retailer normally gets 20 per cent). To be legal, how- 


ever, the RDA or any special payment must be 


offered uniformly tc “Il retailers. In practice, only 
the largest outlets—the Garfinbles, the supermar- 
kets, the airport concessionaires and the drug store 
chains—have the muscle to collect, and many pub 

lishers admit they don’t really pay for a special dis- 
play, but simpl': to get on the stands. “They're just 
kickbacks. You don’t get anything for it,” one pub- 
lisher said. 

_-ta a solid expose 4 al Street Journal 
four years ago, Ron Kesder demonstrated how truly 
contemptuous Garfinkle was of FTC decrees.: 
Kessi=r revealed that the Times for years had been 
payii.g Union News a $2,500-amonth kickback, 
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special deals for display at the airport stands. Thy 
publisher of some detective magazine said he made 
bonus payments. Annual kickbacks were cited by 
the publisher of a teenage magazine. And an 
executive of a mediunrsized paperback line said his 


\ firm gave a special discount to the airport stands. 


An executive of another paperback line was asked 
how his company concealed special payments from 
the government. “Who's gonna check the books,” 
he replied. “It’s all very simple,” the former 
publisher of a music magazine said. “If you want to 
| get on Ancorp stands, you call McCullough and he 
\ tells you how much he wants. Then it’s your 
problem whether they're going to make the same 


re other retailers.” s, 
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Bb cnntien News Co., the wholesale- 
distributing arm of the Garfinkle empire, is equally 
despotic in setting fees. Although most circulation 
executives concede that Manhattan faces high opera- 
ting costs—unionized truck drivers get $300 a week 
—they muintain that the company charges at least 
four per cent more than distributors with similarly 
high costs. Its monopoly and its access to Union 
stands allows it to do so. Where another wholesaler 
would average 8 to 10 cents per copy on a 50-cent 
magazine, Manhattan takes in 10 to 12 cents—a 
difference of a few pennies that costs publishers a 
wreat deal. Moreover, Manhattan gets from many 
national distributors a guaranteed profit of $206 per 
title for each publication it handles. Unlike special 
bonuses to retailers, the rates are legal. 


A few important magazines actually lose 
money on distribution in Manhattan, but so long as 
they bear the losses and help maintain the Manhzi- 


tan-Union rates, they force smaller publications that 


can't afford the rates to look elsewhere for survival. 
“We would have had to sell 60 per cent to break 
radical 
literary monthly, University Review, said after 
getting the Manhattan-Union rates. “If we hit 40 
per cent it would be good. Rolling Stone selis only 


even,” Robert Friedman, cditor of the 
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News using up most of the avmiable display space, 
small publications —those that sell only a few thou- 
sand copies—find themselves in a serious crunch. 
Few of them can afford the rates of the major 
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by CHALMERS M. ROBERTS 


“No American journalist has been so 
close to so many big events as 
Chalmers Roberts. His journal is full 
of new information on the domestic 
politics and foreign affairs of the 
post-war period. Perhaps even better, 
it ts a wonderfully evocative account 
of the age of innocence before the 
war.”—Joseph Kraft 


"The most remarkable parts of this admirable 
book are Reberts’ reflections on the craft of 
journalism.”’—Washington Monthly 


Award-winning veteran foreign affairs reporter 
for the Washington Post reveals never-before- 
told stories of secret deals and deeds that 

world history. “In an era when sup- 
pression and censorship hover over the news, 
Chalmers Roberts has given us a case book of 
what tough-minded reporting can mean to @ 
free society.” —Marquis Childs 
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wholesalers, even if they can persuade the cont 
panies to take then: on. The alternative is to depend 
on secondary distributors for survival. These are 
firms with only a few trucks that deliver local 
publications and those national titles too small and 
unprofitable to interest a big wholesaler. Without 
them, community newspapers, small intellectual 
journals, religious and ethnic publications and much 
of the underground press couldn’t publish. 

At their best, secondary distributors oper- 
ate by cultivating retailers in those areas where their 
publications might be expected to sell. The Village 
Voice has thrived by using secondary distributors 
outside Manhattan. Similarly, Harvey Marshak, a 
young publisher’s rep, has been using secondaries to 
give highly selective display to his titles, concentrat- 
ing Fiction magazine, for example, in book stores 
and University Review in college book shops. 
Perhaps the best example is William DeBoer, a 
splendid old veteran who for 30 years has almost 
singlehandedly kept alive a variety of small intel- 
lectual magazines no other distributors would han- 
dle. DeBoer began with Common. Sense, 
later distributed Commentary and Partisan Review, 
and now carries 23 titles, many of them university 
publications such as Antioch Review. Using a 
station wagon, DeBoer each week makes personal 
visits to bookstores and other retail outlets in New 


Organized crime’s once substantial interest in news- 
paper and magazine distribution has waned 
markedly in recent years, but the mob isn’t out of 
the business entirety. According to Federal and local 
investigators, Mafia captain Anthony (Tony Ducks) 
Carsita arcuived a secret interest in the GI Dis 


York to make sure his titles are properly displayed. 
And he cultivates retailers by offering them a 30 per 
cent discount rather than the standard 20 per cent 
and by diligently pasting up advertising signs or the 
covers of his periodicals at bookstores and on 
newsstands. 


Bu DeBoer is the exception. Few small 
distributors give that kind of service. Most are 
only mediocre, and often they just can’t do the 
job they promise. Last year, the radical New York 
newspaper, Ace, decided to abandon futile efforts at 
self-delivery and hired a-company called Telstar to 
distribute it. Mike Acierno, who owned both Telscar 
and a large newsstand in lower Manhattan, asked 
Ace to increase its print run from 3,000 to 8,000 an 
issue, promising to get the papers displayed. In the 
end, he never put out more than a few hundred, and 
the paper died. It joined a long list of other 
publications which succumbed to the same disease, 
inept distribution. 

Suggestions to improve the health of the 
publishing industry by improving the distribution 
system have made little headway. The latest pro- 
posal now being considered by several publications 
that belong to the Committee for the Diversity of 
the Press—among them, The New Republic, Ram- 
parts, The Progressive, The Nation and {MORE} —is 


to offer themselves in a package deal to “alternative 
distributors.” These are small companies, formed at 
the height of the antiwar movement to find news- 
stand space for local radical publications no one else 
would distribute. The hears of the best of them, Jim 
Kennedy of Detroit, has proposed expanding the 
handful of remaining altematives into a network 
thet would now handle small national publications, 
giving them the kind of pinpoint placement they 
need to reach their natural audiences. 


Publishers of larger magazines and paper- 
back lines envision no such alternative, but hope the 
present system can be improved through a combina- 
tion of government suasion and technology. The 
government has quietly sought to encourage local 
wholesalers to compete outside their territories, 
with some small success. As for technology, the 
number of computers in the incustry is increasing, 
and Bantam’s sales expert, Rom Bush, sees a day 
when every retail cash register will be wired into a 
central computer that would give distributors in- 
stant data on what is selling and where. But all 
present proposals are either tentative or utopian, 
and the disturbing truth is that for the forseeable 
future, the publishing industry will continue to be 
hampered by a distribution system that works well 
for only the very few. 


richest and best of them, Screw. “Three guys came 
one day,” recalls editor Al Goldstein. “One guy was 
always watching the doorway. Another said he had 
somebody he wanted me to meet. | got really 
excited. | grew up in Brooklyn as a Jewish faggot 
intellectual and these guys shot guns. Meeting them 


sone Falling + fantaey They tank me to President 
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enn MEMORANDUM BY JUDGE FRANKEL DIRECTING COMPLIANCE AND JAS7 \ 
AUTHORIZATION OF MOTIONS DATED 5/6/75 \ 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


i Seer ete te mone i ap ae ae ee i 
DAILY MIRROR, INC., 
Plaintiff, | 71 Civ. 1211 
~against- ; MEMORANDUM 
NEW YORK NEWS INC., et al., . 
Defeddants. - . 
inne Rien a he Uh eSnaas tack ie etic sche ade i 


FRANKEL, D.J. 

The court is being favored in this case with 
a barrage of correspondence, all seemingly triggered 
by the court's explicit direction that the case should 


be prepared speedily for trial or some other form of final 


disposition. Much of the correspondence is bitter. Much 
of it reflects personal acrimony between counsel and # 
Soniaiantiiiel 


regrettable refusals to cooperate in familiar ways 
for the effectuation of discovery and other wpects of 
Na ac ere 
pretrial preparation. 

eed eee ae 


Events of this nature drive all of us toward 
. confrontations we should ’all desire to avoid. The 
court expects the members of our bar to cooperate 
in the discharge of their professional responsibilities. 


The court expects.that documents will be exchanged, 


depositions delivered, and other courtesies shown in 


ee 
| ars 
-- 


_—_ 
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traditional fashion. If this expectation is 
disappointed, the court must consider measures of 
a disagreeable nature. 

It is to be hoped that no such measures will 
need to be contemplated. If, despite this cautionary 
memorandum, the pattern ¢ unseemly contention 
is extended, any counsel deeming himself or his client 
aggrieved, should make a formal motion seeking the full measure 
of any relief deemed to be appropriate. The court i 
will consider the full range of available sanctions 
against counsel or client or both to remedy the unsatis- 
factory situation that has heretofore existed. Again, 
the court expresses the hope that no measures of this 


nature will prove necessary. 


Dated, New York, New York MARVIN E. FRANKEL 
May 6, 1975 


U.S.D.J. 


UNITED STATES DISTRICT COURT : 
SOUTHERN DISTRICT OF NEW YORK %A59 = NorzcE OF MOTION FOR DEFT. 
GARFINKLE FOR SUMMARY 


ntiddnatsnindtn watt tb ent eee kan x JUDGMENT DATED 5/5/75 
DAILY MIRROR, INC., 
Plaintiff, 4 
-against- | 71 Civ. 1211 (MEF) 
Y'WW YORK MEWS, INC., HARRY GARFINKEL, NOTICE OF MOTION 


UNION NEWS COMPANY, INC., AMERICAN 
NEWS COMPANY, INC., and ANCORP, INC. 


defendants. 

coeanina testes ascnactseocdeacnncesesesaonensesy 
SIRS: 

PLEASE TAKE NOTICE that upon the annexed affidavit 
of BARRETT G. KREISBERG, duly sworn to on May 5, 1975, and upon 
the Notice of Motion, deted May 5, 1975 and exhibits attached 
thereto as submitted by the defendant New York News, Inc. and 
upon all papers heretofore filed in the proceedings hereto, the 
defendant HENRY GARFINKLE (referred in the caption as HARRY 
GARFINKEL) will move this Court at the United States Court- 
house, Foley Square, New York, N.Y. in Room 518 on the 26th day 
of May, 1975 at 10:00 o'clock in the forenoon on that day, or 
as soon thereafter as counsel can be heard for an Order and 
Judgment pursuant to Rule 56 of the Federal Rules of Civil 
Procedure for summary judgment dismissing the within action 


ith prejudice as against HENRY GARFINKLE and for such other 
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and further relief as this Court may deem just and proper. 


Dated: New York, N.Y. 
May 5, 1975 


Yours, etc. 


re 
BARRETT G. KREISBERG 


Attorney for Defendant 
Henry Garfinkle 
Office and Post Office Address 
104 East 40th St. 
New York, N.¥. 10016 


TO: 

ROBERT W. FARRELL, Esq. 

Attorney for Plaintiff Daily Mirror 
67 Park Avenue 

New York, N.Y. 


TOWNLEY, UPDIKE, CARTER & RODGERS 
Attorneys for Defendant New York News,inc. 
220 East 42nd St. 

New York, N.¥%. 10017 


SAXE,BACOR,BOLAN & MANLEY 
Attorneys for defendant Amcican News Inc. 
New ¥ rk, NY. 10021 


ClibsaALD Sbertho whoawlelds GVEivad 


SOUTHERN DISTRICT OF NEW YORK JAG) 


-“—sea ©eeen Gane ene eee ee “Se een wae enw ae wea wwe >. 4 


DAILY MIRROR, INC., 71 Civ. 1211 (MEF) 
' “ c 


Plaintiff, 
: AFFIDAVIT IN SUPPORT 
-against- OF DEFENDANT HENRY 
: GARFINKLE's (referred 
NEW YORK NEWS, INC., HARRY GARFINKEL, to as HARRY GARFINKEL) 
UNION MEWS COMPANY, INC., AMERICAN $ MOTION FOR SUMMARY 
NEWS COMPANY, INC,, and ANCORP, INC., JUDGMENT 
: 
Defendants. 


SS See Seen eee e2eqQeeeaaneseeaee =a eee em == aX 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) s8.: 

BARRETT G. KREISBERG, being duly sworn, deposes and 
says: 

I am an attorney-at-law duly admitted to practice in 
the Courts of the State of New York and in this Court and I am 
the attorney for HENRY GARFINKLE (referred to in the above 
caption as HARRY GARFINKEL. ) 

This affi‘avit is made in support of a motion by 
HENRY GARFINKLE for summary judgment dismissing the complaint 
pursuant to the provisions of Rule 56 of the Federal Rules of 
Civil Procedure. 

I have read the motion submitted on behalf of the 
New York News, Inc. for conneane: Salama and the affidavits 
and exhibits in connection therewith as well as the memorandum 
of law. The facts set orth in the affidavit of Mark D. 


Geraghty and the other affidavits apply equally to the defendant 


HENRY GARFINKLE gnd chose papers are herchy auyeew vy bile 
defendant HENRY GARFINKLE and should be read in connection JA62 
with this motion. 

I point out to the Court that HENRY GRFINKLE is being 
sued here individually, however, any acts complained of by the ! 
plaintiff in its complaint would be as against the defendant, 
Ancorp National Services, Inc., of which HENRY GARFINKLE was 
Chairman of the Board, and not GARFINKLE in his individual 
capacity. 

A reading of the depositions which are referred to 


in the affidavit of Mark D. Geraghty does not raise a scintella 


of evidence regarding HENRY GARFINKLE'S participation in any 
of the acts alleged in the plaintiff's complaint, nor, any 
acts in violation of the anti-trust laws as claimed by the 
plaintiff. would appear that HENRY GARFINKLE is the subject } 
of a meritless lawsuit as an individual and that there has been 
no conspiratorial evidence produced as amongst the defendants. 

The plaintiff has had many years to produce evidence 
to support his claim as against HENRY GARFINMLE or any of the 
defendants - - it has failed to do so. 

THEREFORE, it is respectfully requested that a summary 
judgment in favor of HENRY GARFINKLE should be granted and that 
this action be dieniesed with prejudice and costs to HENRY 


GARFIbALS. 


Barrett G. Kreisberg 
Sworn to before me this 


Sth day of May, 1975. WN. 
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Honorable Marvin Frankel 
United States District Judge 
Southern District of New York 
United States Court House 
Foley Square 

New York, New York 10007 


Re: Daily Mirror, Inc. «4. New York News, Inc. et al. 
bear Judge Frankel: 


At this time we respectfully request that we be 
allowed to join in the motion brought by the defcndant New 
York News, Inc. for summary judgment dismissing the plaintiff's 
complaint pursuant to the provisions of Rule 56 of the Federal 
Rules of Civil Procedure. 


Furthermore, woe respectful ly associate ourselves 
with the positions urged by Mark Geraahty, Esq. in his sup- 
piemental affidavit in support of defendant's motion for 
summary judgment, and in his uffidavit in opp sition to 
plaintiff's motion for further discovery and uther relief, 
both sworn to the 23rd day of May, L975. 


Respectfully, 


SAKE, BACON, BOLAN & MANLEY, P.C. 
! ‘ ‘ ‘4 7. 

if / " f 
L aL. 


(id \ 


Roy 'M. COhn 


TELEGRAM OF PLAINTIFF'S ATTORNEY TO D.J.FRAN JA64 
ee KEL 
RE: ROY COHN LETTER TO D.J. FRANKEL OF JUNE 2, 1975 
DATED 6/19/75 


¥ 


war EWE latina i 
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1 2126859346 MGM TOMT NEW YORK NY 06919 1157P EST 


- ZIP 10046 
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Pr aw parretL 7 a 
67 PARK AVE 
NEW YORK NY 10016 
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THIS MAILGRAM 18 & CONFIRMATION COPY OF THE FOLLOWING MESSAGES 


2126859346 TOMT NEW YORK NY 126 06919 1157P EST 
PMS HONORABLE MARVIN E FRANKEL, DLR 
UNITED STATES DISTRICT COURT FOLEY SQUARE 
NEW YORK NY 10007 
IN REy MIRROR VERSUS NEWS ET AL #71CIVi2t! 


we SF ween SHOCKED TO JUST DISCOVER@@® THAT OUR adDVERSARY ROY COHN 
WHOM WE HAD SOUGHT TO DISQUALIFY, HAD COMMUNICATED KITH YOU BY 
LETTER (JUNE 2 1975) FOR THE SUPREME RELIEF FOR SUMMARY JUOGEMENT 
FOR MIS CLIEMT ANCORP AND WITHOUT BENIFIT OF ANY COPY 10 US 


THIS APPARENTLY WAS RECEIVED BY CHAMBERS WITH NEITHER REJECTION 
REBUKE NOR NATICE TO US 

A NOTICE OP MATION FOR VACATUR OF THAT SUMMARY JUDGEMENT TO ROY COHN 
ANG THE OPH! WAS SERVED ON THEM JUNE 16 1975. RETURNABLE JULY 3 
{97% WITHOUT OUR KN. LZDGE OF SUCH COHN JUNE 2 LETTER 


TM BAJO NOTICE OF MOTION WE HAVE REQUESTED YOUR REPLACEMENT 
cn ROBERT.» FARRELL ATTORNEY FOR PLAINTIFF... . -- -———————-— --—— - 


23358 Est 


MAMNVET Woe 


-~ 


NOTICE OF MOTION BY ROY COHN, ESQ. . OR ANCORP DEFENDANTS (3) JA6S 


FILED JUNE 10, 1975 


ee ae ag © ae 


bee | * 
UNITED STATES DISTRICT COURT wl JUN 10 1375 t 
SOUTHERN DISTRICT OF NEW YORK % 
ALS és 
BE bet hn ie PE ER Se = me D. OF Ne Sie* 
On ee 
DAILY MIRROR, INC., 
PlaintQet, 
-against- 71 Civ. 1211 (MEF) 
NEW YORK NEWS, INC.. HARRY GARFINKEL, NOTICE OF MOTION 


UNION NEWS COMPANY, iNC., AMERICAN 
NEWS COMPANY, INC., ‘ND ANCORP, INC. 


Defendants. 


PLEASE TAKE NOTICE that upon the annexed affidavit of | 
JOHN F. LANG, duly sworn to on May 14, 1975, and upon the Notice | 
of Motion, dated May 14, 1975 and exhibits attached thereto as 
submitted by the defendant New York News, Inc. and upon all paperg 
heretofore filed in the proceedings hereto, the defendant ANCORP, | 
INC., will move this Court at the United States Courthouse, Foley | 
Square, New York, N.Y. in Room 518 on the 26th day of May, 1975 
t 10:00 o'clock in the forenoon on that day 0. as soon there- ee 
after as counsel can be heard for an Order and Judgment pursuant , 
to Rule 56 of the Federal Rules of Civil Procedure for summary 
judgment dismissing the within action with prejudice as against 
ANCORP, INC., and for such other and further reli-f as this Court 
may deem just and proper. 
Dated: New York, N.Y. 
May 14, 1975 
? 


TO: ; in % 


ROBERT W. FARRELL, Esq. 
LANG 


Attorney for Plaintiff 


DAILY MIRROR SAXE, BACON, BOLAN\& MANLEY 
67 Park Avenue Atf#orneys for Defendant 
New York, New York - ANCORP INC,~ 
@ffice and Post Office 
TOWNLEY, UPDIKE, CARTER & 39 East 68th Street 
RODGERS York, N.Y. 10921 


Attorneys for Defendant 
NEW YORK NEWS, INC. 

220 East 42nd Street 

New York, New York 10017 
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' should be read in connection with this motion. 
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DAILY MIRROR, ENG. 
Plaintiff, 71 Cave 12)1 (MEF) 
-against- 
AFFIDAVIT IN SUPPORT 
NEW YORK NEWS, INC., HARRY GARFINKEL, OF DEE NDANT ANCORP 
UNION NEWS COMPANY, INC., AMERiCAN INC., \OTION FOR 
NEWS COMAPNY, INC., AND ANCORP, INC., SUMMARY JUDGMENT 


pefendants. 


STATE OF NEW YORK )- 
COUNTY OF NEW YORK ) SS. 


JOHN F. LANG, being duly sworn deposes and says: 

I am an attorney-at-law duly admitted to practice in the 
Courts of the State of New York and in this Court and I am the 
attorney for ANCORP INC. 

This affidavit is made in support of a motion by ANCORP 


INC. for summary judgment dismissing the complaint pursuant to the 


provisions of Rule 56 of the Federal Rules of Civil Procedure. 
I have read the motion submitted on behalf of the New 
York News, Inc., for summary judgment and the affidavits and 


exhibits in connection therewith as well as the memorandum of | 
| 


| 


other affidavits apply equally to the defendant ANCORP INC. and | 


The facts set forth in the affidavit of Mark D. Geraghty and the 


aa ee ee 


A reading of the depositions which are referred to in th 
affidavit of Mark D. Geraghty does not raise a scintella of 
evidence regarding ANCORP INC. participation in any of the acts 
alleged in the plaintiff'> complaint, nor, any acts in violation 
of the anti-trust laws as claimed by the plaintiff. It would 


appear that ANCOKP INC. is the subject of a meritless lawsuit and 


‘that there has been no conspiratorial evidence produced as amongst; , 


the defendants. 


‘ 
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The plaintiff has had many years to produce evidence 
to support its claim as against ANCORP INC. or. any of the 


defendants and it has failed to do so. 


THEREFORE, it is respectfully requested that summary 


judgment in favor of ANCORP INC. should be granted and that this 


actioh be dismissed with prejudice and costs to ANCORP INC. 


Sworn to before me this 
14th day of May, 1975 
ie : 
| 
+ Se ee 
NOTARY PUBLIC 


ANN TUPCHIAND 
Note Fu F ° York 
iy ey 


>" 4 


STATE OF NEW YORK 


deponent is not a 


upon: 


| depositing a true 


add) sed wrapper, 


department within 


Commission Expires ' 


the exclusive care and custody 


Go ame ae 


ANN TUNCHIANO 
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THERESA KURK, being duly sworn, dcposes and 
party to the action, is over 18 


and resides at Edison, New Jersey. That on 


ROBERT W. FARRELL, Esq. 

Attorney for Plaintiff 
DAILY MIRROR 

67 Park Avenue 

New York, New York 


TOWNLEY, UPDIKE, CARTLR & RODGERS 


Attorneys for Defendant 
NEW YORK NEWS, INC. 

220 East 42nd Street 

New York, New York 10017 


BARRETT G. KREISBERG 

Attorney for Defendant 
HARRY GARFINKEL 

104 East 40th Street 

New York, New York 10016 


COUNTY OF NEW YORK) SS.: AFFIDAVIT OF SERVICE BY MAIL 


that 


age 


14th day of May, 


1975 deponent served the within Notice of Motion and Affidavit 


the address designated by said attorneys for that purpose by 


copy of same enclosed in a postpaid properly 


in - a post office - official depository under 


the State of New York. 


“ 


_ theresa is 
rie 
. PA 


of the United States post office 


, Sworn to before me, Ps 
li this 14th day of May, 1975. 7k vite. Auf —<—__ 
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APPLICATION OF PLAINTIFF FOR DJ.FRANKELS' RECUSANCE (filed May 29th,19 
SOUTHERN DISTRICT OF NEW YORK 


7 my 


DAILY MIRROR,INC., 


Plaintiff APPLICATION FOR WITHDRAWAL 
OF PRESIDING DISTRICT JUDGE 
PURSUANT TO SEC.144,and 455 
-against- (as amended)''itle 28 USC. 


NEW YORK NEWS, INC. ,HARRY (HENRY) Fi CIV Ss IRI 
GARFINKLB,UNION NEWS CUM «c'Y,1NC., 

AMERICAN NEWS COMPANY,INC.,and 

ANCORP,INC., 


i 
¥ 
2 
§ 
“Pp 
3 
Ps 
¥ 
a* 
7 
% 
is 


Defendants 


STATE OF NEW YORK) 
COUNTY OF NEW YORK) 

ROBERT W.FARRELL,be.ng duly sworn deposes and says: 

That I am the attorney for the plaintiff herein, a 
newspaper’publisher and its chief executive officer. 

As such,I am beholden to numerous public steckholders 
thereof. I make this affidavit in support of plaintiff's applica- 
‘tion for the withdrawal of Hon.Marvin E.Frankel, District Judge,in 
‘ charge herein. 

The application is made essentially ,as a matter of high 
.conscience,and as provided for in Sections 144 and 455(as recently. -% 
amended) Title 28 USC. | | o, aes 

I am making this affidavit,immediately after my telesnene 
call to Chambers with a request,that the problems and matters now 
in critical juncture herein,be treated at Chambers,with adversary 


present if neec be,either by the Judge's Law Assistant or the Judge 


himself. 
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Both requests were promptly refused. 


undue 
Under the circumstances herein,thy burdens of the plaine. 


tiff having grown,we have found ourselves constrained at last,to 


file the present affidavit. 


1 make this application,ce rtifying also,as the attorney’ 


‘of record herein,to the good faith thereof. 


| receive,at his hands,a fair consideration of the various motions, 


r 
i 


" 


[ 


\| 
\ 
‘ 


\ 


It is to be recalled that Judge Frankel received this | 
case from threc successive prior judyes,on OF about March 18th,197§. 
IT is plaintiff's belief and conviction,that the course l 


of conduct of this pistrict Judye,since he assumed charge,has been. 


| personally hostile to plaintiff's cause,and that plaintiff cannot | | 


now pending or awaiting submission of papers before him,including 


‘one by plaintiff for further discoveries,and defendants' motion fot 
| 


summary judgment. 

Nor does deponent feel that plaintiff can receive a fair ~r 
trial of the issues herein from the present District Judge Marvin 
E.Frankel. 

Your deponent feels that plaintiff is being pressed,and | 
forced to meet various "deadlines" without proper’or just or due - ;}; 


extensive 
attention by the Judge to adversaries as the/cause for the delays, | ae 


the Judge <s complaining of. 
That the Judge has done so,over the plaintiffs definite 


objections;and in such respect,he has been felt by us,to Le over~ 


harsh and oppessive and arbitrary;and that,in the treatment of 
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cv oe Ae ee . eS id % g* * oP ee 
these “deadline SCppsadaeencsone the Court has been most cursory 


with us,in the preser.7e of “these important issucs affecting public 


ood. 


; ae Plaintiff eis80 feels that it will nott receive a fair 


jand reasonable consideration of our particular applications for 


| 

| 

| 

further discovery of defendant's witnesses in tnis light ,and which | 

4tnesses* evidence 1 regard as essential to our preparation for 4 | 
fair trial. 

e heve felt that the Judge has directed his expressed | 

anger and impatience at us instead of at the defendants and at | 

adversary counsel,where any judicial anger, truly could be justified, 


as the record 4tpelf will show. | 


1. In hostility to us,Judge Frankel did pass over and 


joverrule a determination made in our favor affecting important 
jdiscovery issues,by 4 coordinate District Judge;,and by which normally» 
ihe should be governed. : 
a ep | 2. That the Judge has made us feel that he entertains an 

| snduigence of adversary, representing defendant ,New York News Inc., 
F iwhile treating deponent with lesser manner and consideration. 


i 
y . cy That Judge Frankel. has made accusations of delay,as his 


jesnontial consideration for a series of his adverse dispositions 

terial to plaintiffs! " prosecution of its cause,and ‘then has viienit 
that 4 issue against plaintiff ,when the entire history of the case since 
ene 4g one of our constant complaint, that adversaries have put us | 
Ito successive sus aihasead that such delays have been, throughout the | 
|defendants' responsibilities. : 
2 in ) The records will show that we have constantly and current-_ 


tee ty recorded our objections in the interest of expediting our case. } 


' -3- 


ae a 


liaise ADEE 


a 


4 
b 


| 
| wee same probal:y would be deated,and thus making us feel a lack. 


ed : motion,as a matter of great urgency,with deadlines forcing us, 


JA73 


4. Deponent calls attention to the fact that when we sent 


5,reciting that history,the Court Aire.tn: 
; We 
lected an angry memorandum at both sides,although said letter brought 


(a letter,dated April 26th,197 


'no contradiction or dispute.Deponent felt that,that memorandum 


|! 
iwas unfair to us. : 
! 


) 5. That repeatedly,the Judge has acceded to granting permis-| 


| sion for a procedural course,but with advance assurance, however, 


lor confidence in due judicial process. 
i 
| 6. That,after both sides were asked to assist in focusing 


the triable issues for the Trial Judge,throvgh the use of the pre- 


t 
trial memorandum method,it we suggested by our adversery that the | 


Judge might,instead ,receive fror adversary a motion for summary |.° 
<oRen agaunst us instead. 


Suddenly,we found ourselves confronted with such option- 


! 


} 


for ‘said motion,answering papers and reply,with the threats that 
such deedlines must be met,directed at us,while extensions were : 
oe granted to our adversary. 
ee That’ the Judge directed adversaries to comply with cer-| 
|tain essential procedures, naeded by us by way of discovery for the, 
| eftective preparation for the trial’ of these issues,only to leave 
|, said direction uncomplied with,while forcthg the plaintiff unjust-, 
ly to summary judgment or trial without benefit thereof. (Trial now 
“get for June 9th,1975.) 


8. That,after having made the motion for summary judgment 


-4- 


JA74 ; Fs 
“f' 
gested convenience with 4 Likelyhood expressed by the | . 
“ 


ae “las a mere sug 
anted,and after the 


n would probably not be gr ‘| 
on should i > 


ag udge that seid motio 
Be te etendant's own papers as served, disclosed, that said moti 
aa - , denied, in any event,by its own wording in discount thereof} 
me bas evertheless,now we are being compelled to vigorously proceed therer. 
os ith,instead of using the alleged shortage of time OS 
Bat iecoveries »in the preparation for trial, remaining. 
NaS oe : 9. That the Judge instead of reasonably postponing the 
Ese Lai, ie allowing these matters to go forward in haste,to our great}? 
bat Mey njury- Rigiobe: 
Favgteetssp ¢ 20+” “that plaintiff feels that all this amounts to Judge's, ; 3 
Wet ppressing plaintiff with deadline dates at expense of cesential: : ee f 
Ma es. reparation, and that he is leading the plaintiff into a state of.- 

hig Ne efault,with a dismissal of its action indefendants? favor,to forte 


and its cumulations the 


oregoing, 
annot get 4 fair disposi- oe 


. That,by reason of the f 


an ; laintiff feels and is convinced that he ¢ 

esti ion of the present motions and of the trial in prospect trompistsih 
pat u‘ge Marvin #. Frankel. | 3 

+5 a WHEREFORE plaintiff asks that Judge Frankel withdraw Ai 

} expiditiously with the 6) 3 


go that the case may proceed 


% se 
ainti£fFf parties and that @ full and fair, tr4 *$ : 
. i tke ys ” he 


4a 
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yr - - * Lasth day of May 1975. avis Gi a eon ; eo ; i 
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AFFIDAVIT OF THOMAS A BOLAN ATTORNEY FOR ANCORP,Deft. JA75 


DATED 6/6/75 "re: recusance " 
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application ceoucstin: Judge trarkel fo resuee 


a 
i @ e ety? & ‘ ee ee . o, Macnee oe ' * . 
siaself in this wetior, ana obtain acopy Erom another covnse!] 
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mo then had oiptaine.. it fron the court, 


z= 


Without soiny into any furtner Catails we roeuracetfuliv 


Babmit thet this iatest arplication is completely Laseless. to 

e point that, combined with all of the other sivitar anplic2tion- 
nd inanoeuvers of plaintiff over the years, it constitutes a 
latant abuse of process. whien haus substantially nrejudice? the 
efendant, Ancorry National servicers, Ine... throuth the expenditure 


£ funds and the time of persoruiel Jdurine the course of 2 litigatic: 


hich piain’ “f£ has no real intention of pursuind in anv wav 


JA76 
QOviec than throug SUC AM LINFL SSD 1.0% Ves weak Latiscur ‘ ‘ 
issue cn the werits. 
We respectfully submit that tl tte st  aprli-c.: 


recuse must be procodurally rejected, : ‘Kies were 


Bcrved, and it Las 2ot been properly mest 2a 0h thew Suxth 
round that it is tetally and cowpletul: Lacking in overt 
renew our submittec reawst that this application | lhomisser 


ir: the interests of justice. 
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tter from attorney KREISBEPRG for Deft.Garfinkle 
and his affidavit dated 6/4/75 Re;recusance application 


BARRETT G. KREISBERG 
COUNSELOR AT LAW 
104 EAST 4OT™ STREET 

NEW YORK,NY. 10016 


212. 867-3380 


White Plaing, t 
i Ge ( 
June 4, 1975 \ 


Honorable Mervin E. Frankel 
United States District Judge 


United States District Court . 

Foley Square i 
| New York, N.Y. 10007 
| Re: Oaily Mirror Inc. vs. New York News, et al., 71 Civ. 1211 
| i 
| 


Dear Judge Frankel: 


Lnciosed vou will find an affidavit in connection with the plaintiff's 
4pplication pursuant to Section 144 end 445 titled 28 USC on te- 
half of the defendant Henry Garfinkle. 


It appears that the plaintiff hes failed to file any answers in 
connection with the summary judgment motions which were returnab Le 

before this Court on May 27, 1975, and that the plaintiff is in 

default on said motion although the Court granted extensions of 

time as referred to in your letter of June 2, 1975 addressed to 

all counsel. 


The defendants' motions fully set forth all cf the facts releting 
to che subject matter of this case and indicate thet there ere 
issues to be tried by the Cowxt. The defendant has had close to 

4 years to obtain all evidence available to substentiate its point 
of view. The fact that the plaintiff kas not put in any answer, or, 
raised eny issue other than its dillatory motions seeking further 
examination and other relief, would indicate that the plaintiff has 
no evidence within which to respond to the moving papers on the 
summary judgment motion. 


The undersigned stands ready to abide by Your Honor's decision on 
any of the matters currently before you. 


Respectfully yours, 


\ 
\ 


x ~ { 
5) 4 . 
€s) Buy ett G. Krelsbery 
BGK ins 


cc: to all counsel with affidavit 
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UNITED STATES. DISTRICT COURT - 
SOUTHERN DISTRICT OF NEW YORK 


we een eee ee wee ee ween enn nee eee wo-X 
DAILY MIRROR, INS. 9 os 
Ye : For R2ferral to 
Plaintiff, 3 Judge Frankel After 
Docketing" - 


. -against- 3 
s 1 rf ites oe ES at ; { < 
NEW YORK NEWS INC., HARRY GARFINKLZ, : 
UNION NEWS COMPANY, ING,', AMERICAN - a ae 
NEWS COMPANY, INC., and ANCORP, INC., ; AFFIDAVIT 
‘ ; 


71 Civ, .1212 (MEF) 


Cefendantes. H 
cen ecneenas swaneewe cooneenewowsascodsowX 
STAT OF NEW YORK: ) | ne “f.. 
COUNTY OF WESTCHESTER) meet 
BARRETT G, KR2ISBERG,' being culy-sworn, deposes and ‘says! 
' Leman attorney: admitted to practice ith the United States 
District Courts for the Southerm District of New York and represent 
the defendent Henry Garfinkle (referred to in the exption da -"Harry’). 
I make thts effirmarion with regard to an application mad? by 
Robert W. "arrell, the attorney for the plaintiff, pursuant to - 
Section 144 a.«<i 445 as amended Title 28-USC. I wish to point out 
co the Cow’t caat the affidavit of Robert W. Farrell dated May 29, 
1975 was newer: served on your deponent, nor was T eve: advised by 
the plaintiff's cowmsel that such application was made to tha Court. 
The papers were picked up by wy office from the office of Townley, 
Updike, Carter & Rodgers, 2sqs. after I had bean advised that they 


had recsived the papers from the Court on June 5, 1975. 


> ? ’ 
v 
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The affidavit presented by Mr. Farrell on the eve of the trial 

of this action, and at a time when :he is in default: in-sub- 

mitting his papers in opposition to a motion for summary judgment 
made by the defendants in this action, appears to be another of his 
dilatory tactics to prevent the orderly disposition of this action. 
Tha correspondence between the Court and the attorneys and in the 
affidavits heretofor submitted fully set forth what has tranipirad 


in this case, 


If the plaintiff's attorney were serious about prosecuting this 

| action, he would have presented opposing affidavits on the motion 
for summary Sudguene, or, at the very least, proceeded according 
to the rules of civil procedure by requesting in his ans. ring 
affidavits further depositions (which as has been pointed out in 

» various affidavits before this Court are entirely unnecessary.) 
The only time the plaintiff seems to take any action at all is when 
he faces imminent dispositions of his case and when this Court 
advises him that he can no longer stall any further, Tha Court, 
it appears, has, at plainti‘f's request, extended him courtesies on 
a number of occasions, but, the plaintiff hes still £xiled to re- 
spond in any manner. The Court has even oostponed the date of the 


trial “from June 9th to June 16th. 


Plaintiff's carrent actions are consistent with his past actions v£ 


fatling to properly conform with other appllesble rules of tha 


~ 
ba tee 
Sy 
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Court and to seek to place blame at other peoples’ doorstep. 


ler tr views’ aay Barrett G. Kreisberg 7 


Sworn to before me this 


4th day of June, 1975. 
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Maw Yorw. N.Y. 100907 
MEMORANDUM OF 
D.J.FRANKEL DATED 


AMSERS OF in relation to 
ARVIN E. FRANKEL a 
recusance. 


Robert W. Farrell, Esq. 
67 Park Avenue 
New York N.Y. 10016 


Townley, Updike, Carter & Rodgers, Esqs. 


220 East 42nd Street ae ; 
New York N.Y. 10017 Attn: Mark D. Geraghty, Esq. 


Saxe, Bacon, Bolan & Manley, Esqs. 
39 East 68th Street 
New York N.Y. 10021 


Barrett Kreisherg, Esq. 
104 East 40th Street 
New York N.Y. 10016 


Re: Daily Mirror Inc. v. New York News, et al., 
¥h Gav... 12343 


Gentlemen: ss 


As you know, the Plaintiff, after seeking 
extensions of time, has filed no response to the pending 
motion for summary judgment. I am advised by my law Clerk, 
Mr. William J. Perlstein, that mr. Farrell stated last f 
week that he had filed Papers (at 3:30 p.m. on May 29), 
seeking at this lute date to have me recuse myself on 
grounds that are not yet apparent to me. Those papers, 
as this is dictated (at 2:30 P-m. On June 2, 1975}, 
appear not to have been filed. The result is a state of 
maximum uncertainty and potential confusion for all concerned. 


In these circumstances, the problem of prediction 
and scheduling for both court and counsel is exceedingly 


aitticult. It may well be that tho complaint is 
Soon to be dismissed on the granting of summary judgment 
against the defaulting Plaintiff. It is conceivable that 


Oo 
ea 


f 
Mr. Farrell has grounds of which I am whotty-uawaré aa Ht | 
a SS re AD ee 0: ~ Se nee oe ae 
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sor effectively demanding my withdrava® Having in 

mind that’ this is a case under the emergency program 
recently inaugurated by the court for cases of such 
ancient vintage, l shall plan to proceed with the utmost 
possible speed and fairness in this somewhat troublesome 
situation. You may be certain that 1 shall be turning 

to the motion for summary judgment within the next day 

or two. I shall, of course, give full ttention to any 
motion by Mr. Farrell if and when he succeeds in submitting 
4t. In the meantime, it seems only fair to counsel 

for defendants to announce that the trial date, long ago 
fixed at June 9, 1975, must now be postponed to June 16, 
1975, again subject to such eventualities as may hereafter 
appear. if . Fee 


Very truly yours, 
a) 


- 


Hin. 6. + af old 


Marvin E. Frankel 


JUDGMENT BY DEFAULT ETC, 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Rar as as Pe ae ae ear a ok . 
DAILY MIRROR, INC., : 
Plaintiff, ei ‘ 
-against- : 
NEW YORK NEWS INC., HARRY , 7 Sse. 280 
GHC. AMERICAN NEWS COMPANY, INC., ; MEMORANDUM 
and ANCORP, INC., 
Defend-ats. 
PRE ee Del ne ae ety: ee ae ; 


FRANKEL, D.J. 

This action was brow '.t ov + four years ago. 
Plaintiff corporation, which commenced publication on 
January 4, 1971, of a tabloid new--aper} charged that 
defendants - a highly successful competitor, three companies 
engaged in the distribution of newspapers and other 
publications, and an individual principal of these companies 
-- had violated the antitrust laws en conspiring from 
January 1971 <o restrain and monopolize commerce in the 
dissemination of news and newspapers. Defendants' cbjects, 
‘plaintiff « -eged, included in general the suppression 
of competition, specifically the elimination of 
plaintiff as a competitor, and the concerted refusal 
to distribut«= plaintiff's newspaper newsstands and 


other distribution points controlled or serviced by 


T. Plaintitt's paper, called "The Daily Mirror," was 
unrelated to a once famous newspaper, "The New York 


Mirror," which ceased publication in 1963. 


DECISION OF D.J. FRANKEL DATED JUNE 9, 1975 GRANTING SUMMARY jagy 


JA85 


defendaits. With the specification of further 

details not now necessary to recount, plaintiff charged 
wrongs under the state as well as the federal 

antitrust statutes plus a common-law count for 
conspiratorial and malicious injury. Damages amounting 
to some $90,000,000 were sought, together with costs 
and attorneys' fees. 

While the complaint seemed to propose questions 
of possible moment, it was prosecuted only occasionally 
and slowly. Within months after the start of the 
case, plaintiff's chief executive officer was substituted 
as counsel in place of the original attorney. While 
the action had been brought a scant two months after 
plaintiff embarked on its risky venture in competition 
with two of the world's most powerful newspapers, 
plaintiff did nothing to press it for over two years, 
having in the meantime ceased publication altogether 
about a year after beginning its business and this lawsuit. 
When there came a threat of dismissal for 
want of prosecution, in the summer and fall of 1973, 
plaintiff took some depositions. About a year later 
there were some interrogatories. Sporadic motions were 
made along the way. DefendantSs' interrogatories were 
answered only under a threat of dismissal as the 
alternative. The answers finally made were notable 
for their brevity and asserted lack of pertinent 


information. 


a 
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Without recounting every procedurei detail, 
it suffices for now to recall that on March 14, 1975, 
this ancient case was reassigned to me under this 
court's "Plan for the Reallocation and Disposition 
of Three-Year-Old Civil Cases." The plan, as bench 
and bar were made vividly to understand, was designed to 
see that cases like this one were given the highest possible 
peiaesis so that we could move closer to the ideal of 
current dockets and reasonably prompt trials for litigants 
who want them. The rules to accomplfsh this were thoroughly 
publicized. These provided, inter alia: 


"By April 1, 1975, eac’: judge shall 
notify counsel in each of he ‘old cases' 
then on his calendar * * * of a pretrial 
conference no later than May 15, 1975. At 
such conferences, all the cases will be 
set for trial during the 6-wee!- 'crash' period 
commencing June 2, 1975 and ending July ll, 
1975, in chronological sequence as nearly 
as possible, each trial to commence upon 
conclusion of the trial of a specified preceding 
case. Claims of conflicting assignments in 
other courts, vacation schedules or 
personal commitments shallnot be accepted 
as an excuse except on a showing of extraordinary 
hardship. Counsel shall be notified that if 
they are not ready for trial when called, their 
cases shall be subject to dismissal for want 
of prosecution or to stiking of their pleadings 
and entry of default." 


In accordance with the rules, this case was 
called for a pretrial conference on March 26, 1975. Counsel 
were reminded that it must be readied fer trial with 
minimum delay. Stringent limits were ordered on any further 


= 
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discovery. It was pointed out that desired witnesses 
who have not been deposed during all these years may be 
subpoenaed for the trial, a course less wasteful of 
time in the end than allowing the case to drag 
on in its accustcmed way. Counsel were advise on March 26 
to be ready for trial on the morning of June 9, 1975. 

Defendants urged, however, that they be given 
an opportunity to move for summary judgment.. In informal 
discussions, I pointed out the seeming remoteness of the 
possibility that any such motion could succeed, movea by 
fairly obvious thoughts: 

First, that a supposedly large 

antitrust case is among the 

least likely candidates for 

summary judgment. 

Second, that the motion should 

better have been made earlier. 
In seemingly cogent answer to both points, counsel brought 
to my attention that there was no etetrial order in the 
case; that a summary judgment motion, even if denied, could 
serve to crystallize the issues to be tried; and that 
this antitrust case, however large and complex a matter 
the complaint might have seemed to portend, was actually 
of exceedingly modest proportions in terms of what plaintiff 


might hope to present in the way of evidentiary material. 
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Adhering to the prediction that it could not succeed, 


and reemphasizing that the date of June 9 for trial 
would still stand, I agreed that the motion should be 
broucht, duly oppesed, and decided. A schedule ‘or 
submissions was made. One or two brief adjournments 
were allowed. The motion papers - thorcugh and powerful, 
as will appear - were duly served and filed at the beginning 
of last month. 

In the meantime, pursuing a course that does not 
appear to be new fo. him in this case, plaintiff's 
counsel continued small discovery efforts, wrote long and 
often vitriolic letters to me when his adversaries 
acted in ways he deemec unsuitable, and otherwise 
did nothing to advance his case. Responding sometimes 
without excessive patience, I demanded an end to the 
epistolary practice; instructed plaintiff's counsel to 
serve motion papers if he believed there were grounds 
for making motions; but reminded him that in the present 
posture the time for making all but the most indispensable of 
motions had largely run. 

In light of, or perhaps despite that instruction, 
Mr. Farrell moved on May 19 for an order allowing further 
discovery and , .duction of documents, permitting plaintiff 
to reargue for the disqualification of one of the 
attorneys in the case, and granting a further delay in this 


ancient case. That motion was made returnable May 27, 
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the same return’ date carried by the summary judgment 
motion.2 On the afternoon of May 27, plaintiff's 
counsel was contacted by my chambers when it became 
apparent that no papers had been filed in opposition to the 
summary judgment motion. Plaintiff's counsei asked for 
a week's extension, and was given until May 30. 
On Thursday afternoon, May 29, 1975, plaintiff's 
_sounsel reported by telephone to my law clerk, Mr. 
William J. Perlstein, that he had decided not to file 
any answer whatever to the motion for summary judgment 
but was instead filing an application in the form of 
an affidavit seeking my withdrawal from the case. 
Mr. Farrell stated, and was later to reiterate, that 
this paper was being filed that day. When we sought in 
‘the Clerk's office to obtain ne paper, it was not there. 
It was not served then or thereafter upon opposing counsel. 
When this situation was called to Mr. Farreii's 
attention at the beginning of the following week and he was 
asked to file another copy, he balked initiallv unless 
the Clerk would docket it as naving been filed on 
Thursday, May 29. Finally, upon my order, the Clerk 
accepted and docketed the paper, with the understanding 
that the ciaim of earlier filing would not thereby 
be deemed to be foreclosed. As it turns out, the date of 
Tt. The eventual disposition herein, dismissing 
plaintift's complaint, embraces of course a denial 
of the grossly tardy and otherwise unmeritorious motion 


of plaintiff. 
-6- ' 
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filing is not important in any event. But it is 


perhaps pertinent to no: that defense counsel—swear they 
have not, at least until now, been served by plaintiff 
" 9Eth-the_anp ion seeking my rucusal. 
Coming st last to the application, I am compelled to find 
it insufficient for any purpose - either to accomplish 
my relief from the case or to delay further a decision 
in defendants' favor on their motion for summary judgment. 
As to the proposal that I recuse myselt, Mr. Farrell 
swears it is made "in good faith," and I have no reason 
to question that. But it remains ineffectual. 
Mr. Farrell expresses his “belief and conviction" that 
I am “personally hostile to plaintiff's cause"; that he is 
being pressed to meet deadlines "without proper or just 
or due attention by the Judge to adversaries as the extensive 
cause for the delays the Judge is complaining of"; 


that I have been "“over-harsh and oppressive and arbitrary” 


as well as "cursory"; that I have directed "anger" at plaintiff 


when it should be aimed at defendants; that he is convinced, 
in sum, "that he cannot get a fair disp sition of the present 
motions and of the trial" before me. 

I em sorry, of course, that Mr. Farrell perceives 
things like anger and personal hostility against 
himself and/or his client. I cannot pretend to be cheered 
by learning that he feels this way. But the duties of the 
office are plain md Mr. Farrell's complaints are plainly 


 - 
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sleeveless. So far as I am aware, I have never known Mr. 
. Parrell or his client until this case. Having seen him in 
person a single time, I sense for myself none of the hostile 
emotions he detects. Indeed, I have not known Mr. Farrell 
or this lawsuit long enough to have feelings about either 
that could fairly be dubbed "emotional." What is more 
vital in law is the obvious fact that his inferences flow 
only from my rulings and conduct as the judge assigned to 
this case. I think it clear that the essertions he presents 
fail on their face to make out any such "bias or prejudice" 
as could require - or entitle - me to remove myself from 
the case at this late “ute - or, indeed, at any time. 

In order to reach and consider this question 
(including the oscation of the paper presenting it), I 
ordered the trial adjourned from uune 9 to June 16, i975. 
But it is time now to deal with the pending motion. And 
it develops’ that there wil’ be no occasion to have a trial 
after all. 

Apart from the regrettable fact that they are 
unopposed, the papers supporting the motion make a 
careful and compelling case for dismissal of the complaint. 
There are detailed and specific affidavits hy the 
people with knowledge denying the acts of conspiracy and other 
wronjdoing conclusorily charged inthe complaint. Beyond that, 
defendants supply a highly persuasive account of facts 


which, even as plaintiff al’ -ged them, presented a dubious 
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setting for the allegations of wrongdoing. As has 
been noted, plaintiff charged a conspiracy beginning with the 
birth of its short-lived enterprise. It appears to 
be undisputed that plaintiff's newspaper was carried upon the 
allegedly offending newsstands during the first week or 
so cf its publication. Contrary to the conte: tion 
that this resulted from an oddly negiectful conspiracy 
which lapsed into forgetfulness for a week, defendants show 
that the altered situation was caused by plaintiff's 
change to a new wholesaler which offered the newspaper 
a: a price increased beyond what defendant Ancorp deemed 
justified. It is sworn persuasively that defendant 
Daily News had nothing whatever to do with this business 
decision. 

Beyond the detailed accounts supplied in their 
own affidavits, de‘endants review what they have learned 
from their own discovery efforts. They show the 

ar eeeer probahility that plaintiff could make 
‘ no approach to a prima facie case at triai. Responding 

to interrogatories, plaintiff has acknowledged its 
entire lack ~f evidence to nrove its charges. Ina 
case this old it is much tov late to try to 
resist summary judgmcit by saying plaintiff might be 
able to supply the missing evidence by calling upon 
defendants themselves. Plaintiff has had four years 
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to make such calls and a court available to enforce 
them if resisted. ‘The evident fact is that the discovery 
plaintiff has seen fit to undertake has not 
reinforced the gossamer of speculation and hope on 
which the action seems to have been rested from its 
inception. 

The relevant learning concerning motions for 
summary judgment is clear and familiar. Defendants 
have done more tran plaintiff, defaulting, is entitled -~- 
Beyond confronting a plaintiff who does not deign to 
respond, defendants have shown that tiie absence of response 
reflects an overwhelming probability that plaintiff has 
nothing to respond with. There is not in any pertinent 
sense any genuine issue as to any material fact. Defendants 
are entitled to the judgment they seek. 
2 In sum, the motion for summary judgment is granted. 
Alternatively, or perhaps additionally, the circumstances 
would warrant dismissal of this ancient and evidently 
unmeritorious case for failure to prosecute. Plaintiff 
has managed to avoid utterly the steps ordered to ready 
the case for trial, scheduled over two months ago to 
begin today.’ Apart from more general ruies and 
principles, the plaintiff is in default under this 
court's above-quoted Plan for cases as old and 


neglected as this. 
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The Clerk of the Court will enter judgment 
dismissing the case with prejudice and with 


costs to defendants. 


It is so ordered. 


incur VS i . + be “ee 


qs ‘ 
U. ~~. U. we 
Dated, New York, New York 
June 93, i975 eaa. 
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Honorable Marvin E. Frankel 
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United States 
Ur.ited States 

che Southern 
United States 
New York, New 


Court. 
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P ‘ 
LETTER FROM GERAGHTY, 


comments with respect t 
Suant to Title 28 U.S.C. 

the Court to recuse itsel 
for summary judgment in this action. 
served its applicatio 
f° rm but we have been 


sworn to May 29, 
ferred to application. 


A reading of 
plaintiff's application 
not made in good faith. 
filed the pending application solel 
the final disposition of this action. 
of any grounds which 


I am 
Geals with certain parts of 


RE: "recusance" 


OWNLEY, UPDIKE, 


RODGERS 


SECOND STREET 


NEW YORK.N. Y. 10017 


June 6, 


District Court Judge 


District Court for 


District of New York 


Court House 
York 10007 


Re: Daily Mirror, Inc. v. 


hew York News Inc., 


Dear Judge Frankel: 


ir 


same © 


the existence 


you to recuse yoursel:. 


submittina an 
Mr. 


n and the supporting a 
supplied a copy of these papers by the 


et al. 


The Court has invited counsel for defendan 
o the application made by plaintiff pur- 
§144 and Title 28 U.S.C. §455, asking 

£ and with respect te the pending motion 
The plaintiff has never 
ffidavit on this 


att'ty FOR "N=WS" DATED JUNE 6th,1975 AND AFFIDAVIT 
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STUART N. UPOIRE 

Jv HOWARD CARTER 

VAMES WwW. ROOGERS 
COUNSEL 


TOLEPHONE 


(212) MURRAY Hiek 2-a567 


1975 


Farrell's affidavit. 


CABLE: TUCARRE 
TELEX: NO. 12-76'5 


ae 


ts to submit 


We have reviewed the affidavit of Robert W. Farrell, 
1975, and filed in support of the above re- 


Farrell's affidavit shows that 

is legally insufficient and that it is 
It is apparent that plaintiff has 

y for the purpose of delay- 

Plaintiff has not 

should cause 


affidavit with that letter which 
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Hor orable Marvin E. Frankel 2 June 6, 1975 


Defendant New York News Inc. will not submit any 
further papers in support of its pending motion for summary 
judgment. We consider that motion fully submitted. We 
urge that the motion must be granted in the absence of some 
showing by plaintiff which has not as yet been made. 


It appears that plaintiff's counsel has seized 
upon an argument that he requires additional discovery and, 
using that argument as a base, has chosen to ignore the 
pending motion for summary judgment and tc instead embark 
on extraneous motion practice. 


. Rule 56 of the Federal Pules c¢: “Civil Procedure 
provides a procedure by which a party opp sing a motion for 
summary judgment can, upon a proper Snowing, seek additional 
discovery for the purpose of demonstrating the existence of 
triable issues of iact. 


As I have explained in my accompanying affidavit, 
plaintiff's counsel was aware of this procedure. If plain- 
tiff‘'s counsel had sought additional discovery pursuant to the 
provisions of Rule 56, this action could have proceeded in an 
orderly manner. Plaintiff's failure to follow this procedure 
is resulting in the expenditure of needless time and effort 
in dealing with unnecessary motion practice which is plainly 
calculated to impede the progress of this lawsuit. 


We respectfully submit that plaintiff is ignoring 
his opportunity to seek discovery within the context of Rule 
56 because its counsel knows it cannot show justification for 
more discovery. 


If the Court is, for any reason, inclined to give 
plaintiff another opportunity to show that triable issues 
exist in this action which would defeat defendants: motion, 
we respectfully request that plaintiff be advised that it 
will only be entitled to seek further discovery in the manner 
provided by Rule 56. 


Respectfully, 
oC 
44, @ 
MDG/cs Mark D. Geraghty 


Enclosure 


cc: All Counsel (with encl.) 
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UNITED STATES DISTRI. COURT 


SOUTHERN DISTRICT Oz sW YORK "For Referral to 
Judge Frankel After 
c= Fe eee ee ee ee = XX Docketing” 
DAILY MIRROR, INC., : 
71 Civ. 1221 (MEF) 
Plaintiff, : 
AFFIDAVIT FILED IN 
- against - : CONNECTION WITH FPLAIN- 
; TIFF'S APPLICATION 
NEW YORK NEWS INC., HARRY GARFINKLE, =: PURSUANT TO TITLE 28 
UNION NEWS COMPANY, INC., AMERICAN USC §§ 144 and 455 
NEWS COMPANY, INC., and ANCORP, INC., : 
Defendants. : 
-— —-— =~ we me we we me ee we we wee we wm Se = op y 4 


STATE OF NEW YORK ) 
} -<BS.3 
COUNTY OF NEW ORK ) 


MARK ''. GERAGHTY, being duly sworn, desoses and says: 


1. I am an attorney admitted to practice in the United 


States District Court for the Southern District of New York and 
I ari a member of the firm ot Townley, Updike, Carter & Rodgers, 


attorneys for *he defendant New York News Inc. in the above- 


entitled act... I make this affidavit in connection with the 
‘noplication of plaintiff pursuant to Title 28 USC §§ 144 and 455 


|; seeking to compel Judge Frankel to recuse in this action. 


| 2. My purpose in making and filing this affidavit 


is to submit relevant facts which may have a bea. on plaintiff’: 


application seeking to have this Court recuse itself. 


| 3. With respect to -Mr. Farrell's charges of personal 
|! 
i 


—— 
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summary judgr -t. In point of fact, we finally obtained the 
transcripts of testimony on Friday, May 2, 1975 (despite a lack 
of cooperation by Mr. Farrell) and worked over the weekend to 
complete our motion papers by May 5, 1975, the day on which tiney 


were required to be filed. 


6. It should be noted that in my request for the 
second extersion referred to above, I asked the Court for two 
weeks additional time because of a contemplated business trip 
to Europe. The two-week extension was not grants: »ith the 
result that I had to make a cuxtailed trip to Europe (completing 
my travel in less than t»~ - days) and was required to work two 
full weekends because of ‘he short extension which was granted 


by the Court. 


7. The fovregoing is the entire history of my requests 


for relief to Judge Frankel since the pre-trial conference. 


8. In his affidavit M-. Farrell appears to complain 
that he is not being given the opportunity to conduct further 


discovery so that he can be prepared for the trial in this actic 


9. Mr. Farrell claims that Judge Frankel has ignored 
ruling by another Judge of this Court granting plaintiff some 
undefined discovery. The only ruling that has been made in thi: 
action with respect to discovery (other than rulings made by 


Judge Frankel) is the decision of Judge Carter made on November 


1974 which flatly and unequivocally denied a motion made by the 


“. : 
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Plaintiff in April, 1974 for leave to take further depcsitions 
in this action - which depositions Judge Frankel finally ordered 
taken in connection with the pending motion for summary judgment. 
We are aware of no other ruling either in writing or oral to 


which Mr. Farrell could be referring. 


10. For more’than one year plaintiff has repeatedly 
asked ‘+ continue depositions of witnesses already called in 
this action without making any showing that such further discovery 
would demonstrate the viability of its claims. Plaintiff has 
made several motions to continue depositions but never set forth 


any grounds to demonstrate a valid reason for the relief sought. 


11. For more than one year defendants have taken the 
p sition that plaintiff had an adequate opportunity for discovery 
but failed to develop any admissible evidence and that there was 
no real prospect that it would do so in further discovery pro- 


ceedings. 


12. With the making of defendants' motion for summary 
judgment plaintiff has now been faced with the reality that in 


order to obtain further discovery it must make an adequate show- 


ing that such discovery will be meaningful and producti.e. In 
the face of this reality plaintiff had chosen to ignore both the 


opportunity and the obligation imposed by Rule 56. 


13. Rather than submit answering papers to defendants’ 


otion for summary judgment on May 19, 1975 pursuant to this 


| 
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Court's briefing schedule, plaintiff ignored its responsibility 


to answer and instead on May 27, 1$75 made an independent motion, 
in the old mold, for additional discovery. Despite plaintiff's 
total disregard of the Court's briefing schedule, plaintiff was 
given the opportunity to file its opposing papers to the motion 
for summary judgment by ‘Friday, May 30, 1975, almost two weeks 
after they were due. Indeed, the Court's consideration for 
plaintitf created a hardship on this office which was airected 
by the Co-rt to prepare reply papers over the weekend and 09 
file them by Monday, June 2, 1975. At the time we were ac‘vised 
that plaintiff had received additional time to file its opposing 
papers, we were also advised by Chambers that Mr. Farrell advised 
that he would file such papers within the period fixed by the 
Court. As a result, a planned appointment in California was 
cancelled, associates altered weekend schedules and secretarial 
help was arranged, all, in the last analysis, to accommodate 


plaintiff's counsel. 


14. Then, instead of filing opposing papers plaintiff 
informed the Court that it was making an application for Judge 
Frankel to recuse himself, and therefore, was net going to submit 
Penner papers. ‘All of this was done in complete disregard 
of other counsel and we did not learn of plaintiff's change of 


heart until Friday, May 30, 1975. 


15. At this juncture it is obvious what underlies 


plaintiff's action. Realizing that it is unable to demonstrate 


i 


| 
| 
! 


| 
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triable issues of fact, plaintiff is attempting to delay final 
disposition of this lawsuit by any means. It is obvious that 
when plaintiff's counsel sensed that the Court was going to 
decide defendants' motion for sur..ary judgment, rather than 
plaintiff's intervening and inappropriate motion for additional 
discovery, plaintiff decided to charge that the Court was acting 
in a prejudicial manner against plaintiff's interests instead 


of aealing with the substantive issues in the lawsuit. 


16. Plaintiff undoubtedly was aware of the procedure 
uncer Rule 56 which is available to a party opposing a motion 
for summary judgment when such party can adequately demonstrate 
the need for additional discovery to establish triable issues 


of fact. 


17. In this connection I think it is highly significa 
to relate to the Court a conversation which 1 had with William 
Klein, Esq., an associate of Mr. Farrell, in my office on May 8, 
1975, just three days after the service and filing of our motion 


. 


for summary judgment. 


18. On that day Mr. Klein appeared at our office 
ostensibly for the purpose of obtaining a second copy of our 
motion papers for summary judgment. He initially spoke with my 
associate, Frederick D. Berkon, Esq., but then asked to speak 


with me. 


19. Incredibly, in the course of our conversation he 


, asked me to withdraw our motion for summary judgment which had 
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just been filed. Declining to do so, I asked Mr. Klein if he 
and Mr. Farrell had read the motion papers. Mr. Klein said they 
had not although he found them "physiologically impres.ive". He 
then asked me to agree with him on a schedule of additional 
discovery. Again I refused, pointing out to Mr. Klein that the 
Court had just denied Mr. Farrell additional discovery and if 
he thought he were entitled to additional discovery he could make 
such a request under Rule 56 in connection with his opposition 
to our motion for summary judgment and that if he needed more 
time to deal with the motion for summarv iudament we would not 
oppose such an application. Thus, plaintiff was fully aware on 


May 8 of the appropriate procedural avenue that was then avail- 
™ 

able to it. As we now know, plaintiff received two weeks 

additional time to file opposing papers without even making an 


application and yet complains that the Court is prejudiced agains: 


it. 


20. The conversation recited above, when iis ai au 


the context of plaintiff's most recent application speaks 

volumes for the motivation behind the request that the Court , 
recuse itself. The application has een made on a totally un- —- 
supportable pretext solely for the purpose of postponing the fina 


disposition of this meritless lawsuit. 


het 


Mark D. Geraghty 
Sworn to before me this 


6th day of June, 1975 


Notary Public 


ww 
PLAINTIFF'S MOTION TO VACATE’ SUMMARY 
JUDGMENT AND EXHIBITS 
DATED JUNE 17th, 1975 (P. JAI03 = JA225) 
UNLTED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


eae ia 
| 
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ee ee KM ROO OM ORME OOO OH REE EE RE EEE EE EE Hee x 
For referral to Frankel! DJ. 
DAILY MIRROR INC., NOTICE. OF MOTION 
Plaintiff, 72-C¢ 22t1 
- again - Motion made Pursuant tq 
FRCP, Sec, 60 & 55C 
NEW YORK NEWS INC., HAFRY CARFINKLE, 
UNION NEWS COMPANY INC,, American 
NEWS COMPANY and Ancorp Inc,., 
Defendants, 
ee tt et 8 ee ee xX 


PLEASE TAKE NOTICE, that upon the arfidavit of ROBERT 
W. FARRELL, sworn to thel7th day of June, 1975, the cuntent of 


his affidavit in recusance of the presiding District Judge, 


Hon. MARVIN E, FRANKEL, preliminarily herewith being filed, sworn 


to the day of June, 1975, and upon the decision-Memorandum 


17th 


ca 
No, 42562 of the said District Judge, dated June 9, 1975, and all 


the papers and proce@dlings heretofore filed and had herein, 


The undersigned will move this Court, before a properly 


assigned Judge at the Courthouse, herein, at Foley Square,NewcVa 
New York, on the 3rd day of QUh¥, 1975, at 9:30 A.M, in 


Courtroom No, or such other as may be assigned for the 


hearing hereof, for an Order vacating ab initio the said Decision 


Memorandum, and any Judgment entered thereon or to be entered 
thereon, as an extrajudicial act, a legal anomaly, a nullity in 


law, an abortive attempt of the Judge to effect a single, joint 


and concurrent disposition of two incompatible judicial processes. 


one in personal recusance of the deciding Judge, and the other 


SOPPLISE 
in adjudication of the pending case, and as product of undue hast 
let 


: 


& 
, 
| 
| 
| 


; 


] 9° 
| 
| 
| 


| 


| 


‘ 


-?.2s 
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and'a denial of duc process; and for such other and further 
relief, by .ay of reinstatement thereof and of a time schedule 
fer the furtier prosecution and defense of the within case, and 


otherwise as may be fitting in the premises. 


DATED: New York, N. ¥é 
June 17, 1975 


Yours 
CO\RAD ARES, ae a 
ROBERT W. FAR) i 
py anti ” soi Piskacitt 


Office & P.O,\Address: 


SIRS: 


PLEASE TAKE NOTICE,that the undersigned will sc.ve and 


file a second affidavit,concerned with the merits of plaintiff's 


case within 8 days from the date hereof, and well within the time 


required for notice of motion under the rule. 


x 
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UNITED STATES DISTQsCT COURT 
SOUTHERN DISTRICT OF NEW YOKK 


DAILY MIRKOR INC,, 
Plaintiff, 
- against - 
NEW YORK NEWS INC,, et a? 


Defendants, 


NOSES ee ee ee ee ee ee ee xX 


STATE OF NEW YORK ) 
: SS.3 
COUNTY OF NEW YORK ) 


ROBERT W, FARRELL, being duly sworn, deposes and says; 


I am the chief operating officer of the plaintiff 


Corporation and its attorney herein. 


I am fully familiar with the history of this case and 


of the plainti “f in its relations with the defendants, as alleged 


in the within Complaint, 


I make this affidavit in support of plaintiff's motion 
vacature of a Memorandum-Decision, dated June 9, 1975 maddby 
District Judge Hon, MARVIN E, FRANKEL, presently isstoned to the 
case, (after three prior judicial assignments, first to District 
Judge Carter, then to District Judge Owen, and again back to 


District Judge Carter, all made on Court Administration's own 


motions). 


I make this application to vacate said Memorandum- 


decision, granting to defendants, summary judgment, in this 


71 Cc 121) 


| 
| 
| 
| 
| 
| 


| 


| 
| 
| 
| 


or 


| 
-| 


anti-trust case, for damages in sum of $90,000,000, copy of which 


Memorandum is attached hereto, As appears, motion for summary 
judgment was actually made by only one of the five defmdants, 


New York News Inc,, orally joined in by two others, and granted 


on alleged default and/or for default alleged in nonprosecution 


of plaintiff's Complaint, to all defendants, 


purporting to make a final adjudication hereof, in defendant's 
favor, signed and filed by the District 
deponent's opinion, and as advised in fact and in law, is an extrap 
juridicial exercise, a legal anomaly, and deformity, a nullity in 
law, and an unprecedented joint and oupee and concurrent dis- 
position of two imcompatible and independent judicial processes, 


one of necessity being preliminary to the other,all by suprise. 


an Affidavit that is being preliminarily and independently filed 
with the said District Judge, pursuant to the requirementsof 
Sections 144 Title 18 of the United States Code, addressed to 
Hon, MARVIN E, FRANKEL, District Judge herein, and which otherwise 
speaks for itself, in relation to, and inesupport of, the within 


Notice of Motion, 


first six and the last three, devoted to the case at bar and, 


sandwiching, in three pages in between, a treatment by the Judge 
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I make this application for vacature theref, as paper 


In the interest of brevity, we-are attaching a copy of 


The alleged Decision-Op‘nion consists of 11 pages, the 


Judge; and which, in 


! 


| 
| 


| 
| 
| 
| 


| 
| 


of the subject of his own recusance, in violation, as will be seen, 


of the two recusance statutes, Sections 144 and 455 of same [itle 


28, U.S.C. 


ir unprecedented fashion, first proceeded to deal with the case 


itself, in respect of the centra! issue which has, ostensibly, 


Thus, the District Judge, while under known recusance, 


ote 


| 
! 
| 
| 
| 
| 
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brought the Judge to dismiss, - to wit, his own claim of ih le 


delays in prosecution, not_being presently or asserted really by | 
defendant NEWS counsel, or in fact, by any other counsel for the 


five defendants, or in any papers before the Judge on the present 


motion for summary judgement. Then therewith, the District ani 


most incidentally, uses the questioned subject of an alleged non- 
existence,or of existence of a filed Affidavit for his withdrawal 
from this case, to further demonstrate the need of, or his con- 


clusion of the necessity to grant motion for summary jugbment, 


declaring a "default" in plaintif£'s makiug answer thereto, as bagis 
for same,or for a dismissal for lack of prosecution, on the same | 
ground, Then follow the three remaining pages in further support | 
of that conclusion, id Ohi we believe, had already been pre- 
constructed against the plaintiff, as we have felt, and alleged, 
in our affidavits of Per ps nee ee 


| 
| 
For it must be remembered that this Court by Carter, | 
D.J., had already passed upon the defendant NEWS' motion for a at 


missal of the Complaint, for lack uf prosecution, by denying it, | 


in or about the month of Aug1973; and, that, since then there ad 
been,we show, a most diligent prosecution, except as same was ! 
‘talled by deliberate ac.s of the various defendants$ on each | 
wceasion, then currently complained of, by plaintiff's counsel, we 
slimaxed with their production of a full year's delay,and their 

concerted hold-up of the entire case, all as set forth in our | 


‘ 


all-out recital letter, addressed to Judge Frankel, annexed wi, 


dated April 26, 1975, hat letter to this day stands undisputed 


> 
by either Judge Frankel or any defendant or counsel, | 


Din Mpc PT RO A US har 


a 


| 


| 
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AS TO THE FAILURE OF PLAINTIFF TO SERVE, OR FILE, 
NANSWER" TO TIE !OTION FOR SUMMARY JUDGMENT AND 
JUDGE'S CLAIM OF LACK OF PROSECUTION $Y BLAINTIFE: 


On May 27, 1975, we had already fully submitted our 


own motion for enforcement of prior authorized discovery orders, 


and for further discovery, and other relief;that motion had been 


specifically authoriz ' by Judge Frankel in his MARTE RERELALESS: | 
of MaY 6t- , 1975, addressed to all pa’ --es, That 
letter was clearly designed to bring ali matters, and parties to a 
state of early completion of all preliminaries, pre-requisite to the 
contemplated trial, of the action, tentatively set for June 9, 1975 
over our objections,-as then being sfyated to the parties and to the 
Judze. We then showed beyond dispute, that all delays had been | 
the product of our adversaries' efforts in avoidance of qian: 
with Court orders, etc. 

None of this is mentioned, one way or another, in the 
Judge's Opinion of June 9; thus, he avoidjng the allocation of | 
fault and responsibility therefor, where it truly belonged, It | 
will be noted that, where the Judge himself deals with allocation | 
of such fault, he recites our C. plaints, but enters no opposition 
or contradicticn of our facts or claims. (pe. 7 ) | 

However, whea the Judge, instead,moves over, to a strange | 
consideration of our announcement that we were not filing "answers 
ing" papers (after filing recusance process} to the motion for | 
summary judgment, (There being no further need for any papers | 
on our own authorized motion.) 

The Judge plainly adopts a skeptical attitude as to the 
existance of recusance paper or its filing; and upon that sole 


\ 


ground, he reached the bizarre conclusion that we were in default 
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or not diligently prosecuting, and thus delaying the process, 


preliminary to the trial, We were under advice that we could net | 
legally both submit answer to the Judge and recuse him as Judge, 


that the two were legally incompatible, and inconsistent with 
each other, | 


Actually, the Judge, at fir: t, and then now, expressed 
deep doubts as to whether any motion for summary judgment lay at 
all in a $90 million lawsuit, centering t conspiracy of 
defendants to defeat the antistru:t stat. , or that such suit 
could be disposed of thereby, And, we are advised, that such is 
sound law, for the essential elements of motivation and intent, 
related to defendants' alleged plan and scheme,are too profound 


| 
| 
| 
| 
to be dealt with, by or on paper submissions; and that a jury | 
alone would have to resolve effectively such factual issues, inde 


as here, jury is demanded, 


But, as the Judge then stated, such motion could, as a 


convenient device, at least, serve to organize, and focus the 


| 
issues for trial, and provide the Judge with the guidelines for 
trial, in place of a pre-trial Memorandum, then being discu;sed | 
as a more meaningful equivalent, Suddenly we found ourselves | 
confronted with a mandate by a hostile Judge, as we show, \ 
The Judge, however, has not’ taken a non-legal sits: Weis 

im the intervening legal and solewn recusance process, as 4 mere 


interference, (viewing ic debasingly), with the Court Plan (p.3) 


for three-year old cases, It will be noted that the Judge 


~ Se 


| 
| 
| 
| 
| 
| 
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repeatedly, beginning with the very first sentence of his Opinion,’ 
emphasizes the "4wyear" age of rhe “ancient" “old! case. ‘The setter 
also refers to the arrival of this recusance issue “at this late 
hour", overlooking the fact that the statute itself (144 Tikle 28 
USC) provides that such affidavit must be filed "10 days before” | 
the Trial” etc. The affidavit was filed and dated May 29, 1975 : 
and the trial was set for June 9, 1975. | 

We submit that the process of recusance takes absolute pre- 
cedence, in Court proceedings, and holds a priority over all other 
Court rules, plans, procedures, and determinations of a Judge; 
for, obviously, there is no true adjudicative or other judicial 
action, in absence of a fair tribunal and a fair presiding Judg 
and so that the Judge, and the parties may not treat it as a 
mere inconvenience or disturbance to plans or objectives, which 
they may be entertaining, individually. 

It seems that the Judge applied, the mandatory halt of 
the 144 disqualification statute, solely to our authorized and : 
| 
| 


to the treatment by us,on preparing our answer to the application ‘rer 


already submitted motion; vhich, by its nature, was preliminary 


summary judgment or for any pre-trial Memorandum, 
Most important as demonstrating that summary judgment 
was already in Judge's mind, before Mey 30, the day on which we 


were to submit "an wering" papers, if the Judge had not been 


further judicial action, (until recusance was either in or out 


by a determination of the Dirtrict Judge), we quote: (at pe7) 


-6- 


| 
| 
} 
| 
| 
relieved with the filing of recusance process from taking any | 
| 
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| 

| 

"Coming at last to the application, I | 
am compelled to find it insufficient 

I for any purpose ~ either to accomplish 

H my relief from the case or Lo delay 

{| further a decision in defendants! favor 

| on their motion for summary judgment." 


! 

| He holds (p. 8) 

Fl “the assertions he presents fail on cheir 
face to make such ‘bias or prejudice’ as 

| could require me to remove myself from 

the case," 

| And, at pe 7 he refers to “duties of office" also, This is 

contrary to the new provisions of 455, barring a Judge from 

| 

refusing to withdraw on ground of "duty". 


| 

| 

| | 
The undue haste of the District Judge in each respect | 

| to act judicially on the case, while intertwined with RTE 


in priority, to determine his recused satus, only confirmed our 


| worst fears of his predisposition against plaintiff's case and 
| cause, and we submit, cannot be excused ,even in an "ANCIENT" case, 
| or by the Court Rule governing three = year old cases (pe3)-« 


| The Judge concedes (pe. 3 ) that the "Rule" gave our 
| 
| case "The highest possiblg priority". which, we submit, entitled | 
| 


| 
i} plaintiff to more thn the uasty treatment accorded its case, fa | 


| 
| 


| matter of conviction, which had been growing since his entry. It 


is clear to us in plaintiff po.ition that he lad a predetermination 
| 


to defeat our cause and thus to assist the defendant NEWS INC, 


FrankeLl's writings, that he 


One thing is clear even from Judse 


| 

| 

| | 
| 

| has allowed himself the unjudicial luxur of anger and impatience | 

| (p.5), and it is clear at whom that has been directed; and it is | 

: equally clear, free of all dispute, as to who was the cause of ; 

ii that anger, As centered about the issue of delay in moving the | 


' ease forward. 


| 

| 

| JAI12 | 
| 
| For, his letter to all parties of June 2, 1975 dis- 

| 
\| closes that predeterminat ion. Casting, doubt upon my credibility 
, 

on my reported filing of the recusiny affidavit, and without hav- 


ing yet seen the recusance document, while conceding: 


' 
} 

w ~ Se . +u ar . 
| It is conceivable that Mr, Farrell 
has grounds of which 1 aw wholly un- 
| aware for effectively demanding wy 


| 
withdrawal" | 
\} | 
1 Sao. Te | 
| he advises all parties, in his ‘rush to judgment’, 
I 
r "You may be certain that 7 shall be 
! turning to the motion for summary 
| judgment within the next day or two 
1 7 | 
This bold proceeding forward with the litigation by the District 
Judge, while act lly under recusance, is specifically barred by 
| 
| Section 144,which declares literally and absolutely, that the 
ij 
1} - , 
i} District Judge 
\ 
| “Shall proceed no further" | 
| 
\ with the case in any respect, pending the undetermined recusance 
\{ e 
\| Process. 
! 
I 
F : | 
\\ In that same letter, in mo't proper manner, he announces, 
| 
| vee : . 
i\ "I shall, of ecur-e€, give full attention | 
| to any motion of Mr. Farrell, if and when | 
he succeeds is subzitting ic." | 
\} | 
2 4 . . . | 
\ But, at that ¢i:se., our motion which the. District Judge 
‘| 
| himself had specifically already avtho-ized in writing some two 
' 


minor or no ZA 


opposition from the partie:, Thus, czr motion for 


| weeks before,and was sub=itcted cn May 27, 1975, with 
\j 

: 9: 
various reiicts, 
| ’ 


essential to our answering -reatment of any motion for drastit 


summary judgment which tre .-cze *ds ecnittedly using as a full 


i pre-trial focus of the triscle izssces, had a priority, both in | 
i point of time, with its covzieted s2xission, and in point of | 
|} 

ti practical logic. 
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| However, the Judge in his anonalou , Joint, subject- 
disposition paper of June 9th, comes in at p.6, with the mere 
ij incidental, footnote, afterthougt reference to a disposal of that 
motion as a "grossly tardy and otherwis< unmeritoriou: motion," 
The Judge spends six pages on the case and its lack of 
|| Merit, and then from pages 6 to 8 on the recusance matter, and then | 


returns full force, and then, from 8 to 11, he again poes into his 


Attack repetitiously apainst plaintiff's case, while remarkably 47 
and unexplainedly expressed 
| "the REGRETTABLE FACT TIAT THEY (the 
moving summary judgment papers" ARE 
UNOPPOSED." (p, 8) 
One asks what possible meaning can be in the Judges 


i 

| mind, expressin such regret when all he had to do wes to extend 
’ & ‘ 

' 


plaintiff's time to answer, to get such regrettably absent 


II 

OPPOSITION, precisely as he had done with the date for trial, | 
j 

| We fear that the Judge, on being recused, saw this as 


} 4n Opportunity to satisfy a previous vesied Predisposition to hand 


| us a defeat, 


i 
| 
Although the record is replete, on discoveries, .with 
evidence pointing to guilt on defendants' parts, in conspiracy 
and combination to suppress plaintiff, not a Single reference 
| thereto is WEIGHED, or even mentioned; he did not call on ! 


defendant to produce the necessary evidence to support such 


heavy burden, 


| 
' 


‘ 


| 


| 
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Thi: affidavit is hereinafter confined to startling | 

evidences at the hands of the District Judge, from which inference 


} 
is inescapable for us that he has earlier already entertained the | 


predisposition against us that we had telt, We enumerate them, 
one by one: ( see recusance affidavit) Pp 5-9 
The Judge has demonstrated beyond any doubts his 
| 
indifference to the statutory provisions for recusance and his 
hostility accordingly to plaintiff involving duly in 144, Apart 
from this,that statutefsabsolute postulate at pez that the time | 
of filing of an affidavit under 144 is "not important in any 
event" (p, 7) (though made most crucial .by the statute), he adds 
these most significantly revealing statements, thus disclosing 
| 
complete unconcern with that governing ctatute, it would seem, | 


and therefore I must feel,and have felt for this plaintiff's case: 


"Defendants have done more than plaintiff, 


| 
defaulting, is entitled to, Beyond con- | 


fronting a plaintiff, who qoes not deign 
to respond, defendants have shown that the 
absence of response reflects an overwhelm- 
ing probability that plaintiff has nothing 
to respond with," 
Thus, the Judge has debased the obligation of priority 
of the recusance process over that of the answering step. | 
| 
It was only too obviou:: to a fair-minded Judge that 
plaintiff would not be in default,and could not submit any 
further papers to the recused Judge and not until the | 
| 
issue was dul: determined by him, one way or another, That alone | 


4 " 
was his duty and to await that was plaintiff's only course, 


-10- 
| 
| 
| 
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WHEREFORE, your deponent respectfully prays this 


Court that the within motion be granted in its entirety, 


ROBERT W, KARRELL 


Sworn to before me this 

“ff 

a 5 ; ea 
day of June, 1975. 


Papin tindlt 
1” « Vo 


Ls ; wit 


UNLTED STATES DUSTAICT Cob 
SOUTHERN DISTRICT OF NEW Yd 


DAILY MIRRCK INC., APPLICATION BY AFFIDAVIT! 


SURSUANT Vo SEC, L-/ 


blainet ff, SAND 455% SETLE 28 Uo! OC, 


- against - 71C) 711 
NEW YORK NEWS INC,, HARRY GAKi I NXLE, 


UNION NEWS COMPANY INC., AMERVCAN 
NEWS COMPANY and ANCURP INC, 


State of New York 
County of 
ROBERT W, FARRELL, being duly swora, depores and says: 
I em che plaintiff's chief operating officer and tis 
attorney of record herein, 


I make this affidevit in accordtnce with requirements 
” 


of Section 144 Title 28 USC end the newly amended 455,Title 23 U,S.C 


in recusance of District Judge MARVIN E, FRANKEL and 1 certify to 
5 


good faith in its presentation to the Covre. 


I make this affidavit, incorporating by reference a 


previousiy filed affidavit, which was lost in the Clerk's office 
after being filed by me oa M'y 29, 1975 ar about 3:20 P,M,, vith 
the Clerk = BECKER, at the Cashter's wir low on the éth floor of 
the Courthouse, with whown I had becu directed by the Office to 
submit same for filing. 

This affidavie is submitted, bringing relevant events, 
bearing on the Wisrrict Ju.lgc's huscile conduct, up-to-dace, in- 
eluding his apparent refusal to accep, and bis rejection, of the 

fact of the mysteriously dlseppeare!d ettespted tirst a€£idavit, 


ee ee ee ee 


— ee ee ee 


- 
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I am noc reposting the recitels contained in the sienna’ 
ed earlier affidavit da recusance, in intevest ef brevity, but in | 
the lighc of the treatment accorded the eurifer officavit beth in 
the Clerk's office and by the Dixtrice Judic, 1 am coupelled to 


submit this upedated one au retrenctive “pplication, which the 


Districc Judge is called upon to receive sv he fs required to du 


| 
| 
| 
| 
| 
} 
under said Section, 144 and 455 and thereuyon to act ae a | 
District Judge, recuscd. | 

This affidavit in disqvalification is made as u firat | 
operative application and thug is made, because the eorlier cuc, | 


duted and filed cn May 29, 1975 ac 3:30 P.M., was been challenge) 


@s non-existent, by the District Judge, ito entire existence give.) 


the Lie by the District Judge, and likewiue alco the rolena alles-' 
action: o£ deponent as to the filing thereof; thus, it is uow 
also offered as retroactive to May 29, 1975. 

This affidavit in recusance is tow Filed becouse che 
Court rejected ana returned and rendered aborted and abortive the 
earlier affidavit by wail, while the District Judge was collater~ 


ally dealing with cad referring to its contents, in en opinion 


| 
} 
| 
dated Junc 9, 1975, [It iv filed in prospece of ond concurrent | 
with plaintiff's morion to vacote sanz, 
j 
I-believe that the Judje's cenduct, in both casting | 
{ 
a serious cloud upon same and upon wy veracity as en officer of | 
this Court before him, and aluo deoling with it, fa concurrence aid’ 
of his opinion for summary judgment in faver of a1] cur adveroaricu, 
though only cne NEW YORK NEWS INC, of the olleged conspirecy of 
AC Tomas 
five (5) defendants, wade wotion for cuch relicf, 4s and was 


u 
| 
merely o continuation of hie blansed, hosxcile actitude, as here 
tofere surerted by ov, and a mont unfair and anciejudictal di play 


JAIIS 

My good fuich in recu:iince cowplaint fe a6 ao wature 
meaber of this Bur, soe qu¢stioied by thy piatrict Judge; in fact 
he acknowledzes he hae “no reanon Co questiou thet." (Yet, ut 
pp. 7-2, lie hold all the cemplaints “PLANT GIDEVULSS"™.) 

I, however, now therefore camict reciprocally suy the 
same to this Court, which I highly respect as a practicing weul.< 
thereof. 

Yhe Judge has given the lie tc m: us to the Clerk's beh: 
"ordered" by him to date thie original receipt as of May 29, 1975. 
Our version is thac tie Clerk - BECKER, upon my demand, u3de 
notation of filing on thet day, retroactively to tay 29, 1975. 

In epparent proferred defuse of hic pereen, though ao 
such question has been raised by ac, he volunteers. 


"Indeed I have not known Mr. Farrell or this 


either that could Yatty be duboed "emotional" ", 


But, the Judge has again here left the plaintiff in 


serieus doubts as to his purtiality gince h2 does not mike the 


{ 
{ 

{ 

‘ 

j 

} 

‘ 

' 

| 

lawault long encugh to have feelings abcuc | 
! 

| 


same disclaimer ao to the persons of the defendants ox their 
prestigious counsel and large law office, 1 am now inclined to | 
believe he does know them and therefore my confidence as 4 hate el 
hos thus further been vshakean by his own response. 
te never stated that his bias was as to my }~reon but o- 
gainst our couse. | 


‘ 
The Judge claim: "I hove never known (Mr. Farrell's) his: 


client until this esse." 


ee ee 


JAIIS 
Yer at the outset of his Upintoa, he refer: to a 


“once fawous newspaper” of the uname noucs which, to the public 


) 
haw generally been conceived aw u revival of tuc eariiecx newspuper! 
' 


ownership, 
It is not incumbent upon us to delve inte the Judges 


motivation: for hte evident hostility; the law, av 1 am adviced, 


ix thec che Judge cucr so conduc: himselS aa co make the litigants: 


before him feel conlortuble with bio as a repository of justice 
and of just atticudes, irreepective of the adverse nature of his 
rulings. The Judge adwits thet as litigarr, I genuinely “feel 
thiv way" (p. 7). 
Section 455, Title 28 U.S.C. by Congress wost recently 
amended (On December 5, 1975) mandates now that a Judge 
(a) “shall dicqualify blovelf in ony nrocesdiary in 
which hii iinaretality atoht eeasenably bo 
questicacd,” 
I am advised that this legdslative addition gces 


much further in favoring the apericving Litigaut, aad hic doubts 


au to the Judge's impartiality. 


We submit thst the actions of the Jucce and in veh tion 


i 
i 
| 
| 
| 


| 
! 
' 
t< 


> 
{ 


the said dicappeared affiduvit, and in their preaent violattoas ae 


misconception: of the stutute, and ts indiffereuce to Ley requires 


wment:, offers further confirming evidence for mo, and ny Leelines 
’ ® d J 


and conviction, that plaint{£! would mor and could not receiv? 
fair judicial treatment of our coue at hie bunds; and cur worst 
fearn have been justified as evidenced by the eptnion by 75 


untlateralinms,. 


t 


judgment, oa volumineu. papers, and a record, which bad pot yet 
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We are not here foncerned with or motivated by cay un- 
favorphte rulirg, or decisions, mide by by bite «6 Jedpc in charge, 


We are concerned pmely with the eiriter, ond now, rew cvidonecn | 
' 


' 
of en attitude, on hts part, tovard plaincitf's cuuse, inconsrittbic 


with 2 confidence in this plainelff as o litiyant hefere him, thot! 
® fair end impartial disposition of che fssuce herein, vould Le 
present, or rendered, ' 

We submit that any reader of the latest writins of the 

) 

District Judge must feel its lwo talince, the unprestipionu. refercneey 
on the one hand to plait: ~{°f, aud on the other to our preetigilou: : 
adversaries, even those tho have not sought susmary jucprent by | 
@ny substantive preceatecion therefor; buc they are, at one and 
some atroke, granted siwultcancou: summary judguent, 

We list below che latect acts of the Judge thac further 
have requixed us to feel that we cannot obtsin justice ‘n his 
Court: ’ 


(1) Far from revoonebly accepting the caus for his 


Court administration for the lous o” our filed but disappeared 


launched out on an attack on thiv affiant', eredibility, as to tho 


filing thereof, au an officer of this Court; aad thus alo did bo} 


; s@irch the entire colena recusance process, while at the scme tire 


‘| both professing to have no personal knowledge of this degonent 


{ 
! 
| 
' 
| 
original affidavit, in his Court, the District Julge at once 
| 
| 
and certifying judicially to my good faith in recusance, | 

(2) Moving by letter dated Juce 2, 1975, efter tho 
Court's professed irability to locete the recusance decunent, a'- ) 


ready clearly phrased hie polsed readiness to Srant -uswary 


| 
| 
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arrived at Chaubere, and avaiting completion of submissions, in 
violactun of the recusuace beatuce, (spoeisically peeseribing upon 


said filing, tha: the Judge "shall proces! wo further" in the cause 


fure 


| 
| 
| 
| 
| 
; 


} 


| 
| 
| 
| 
: 
| 


period while professiag to deul with the problem of the lost affichvit 


except to concentrate 9 judicial and perscaal efforts, on deter 
mining the sufficiency in law of the affidavit to constitute a 
legal st»tement of pernonal blas and prejudice, or the timeliness 
of the recusance app licutiog), the District Judge instead Launched 
out on 4 decision on the merits of the case, though only uni- 
laterully presented in ay eveat. 


(3) The Judge was using as appeared, the intcrim 


in recusance, to consummate iis constructing of the “summery 


judgweat" for the defendants, 


submissions, \ceded and allowed that the pleinedf£ way well cene 
forward with a case requiring a trial, onde thus effectively were 
themselves barring grant of any summary judgment incheir favor, 


{ 
| 
i 
(4) The f£2ct, that defendants *hemselves in their | 
{ 
{ 
| 
{ 
(even eo also the District Judge ellows that in a conepiracy en 


where inten’ and motive rewain to be determined by a Jury or Triotl 


| 
Judge ufter hearing both sides on such facts, no surwary judement | 
can lic, (p. 4)) the Judge in uch undue histo for the defendonts | 
was reflecting his attitude of hostility ogainct us, as we sensed | 
and recited in our lost affidavit, 

(3) The Judge's cpen and other displays of indiffere 


ence to the requirements ond limite of the ceverning statute 144 


and 455 av amended, while moving forward to adjudicate apainst 


nts 


|) Plaintif£ can have ao other effect upon plaintif££ and deponent, 
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chan co gfeuge a predeterminacion to agéeise the Jefendants and to 
| defeat the plaintcif£: | 
(a) He hay unequivocally declared rhat the 
time of filing, of recusence affidavit, is of no iwportance in any 
| event, while the statute wakes that a determining factor in the 
|| Judge's conduct instantly to follow, | 
(b) We twice (pp 6 & 7) refers to noneservice 
| of our recusance affidavit upon adversaries when statute requires 


no more than filing sace upon the Judge, 


(c) He hay made his "duty" as a judge (p, 7) 


the governing factor, when under the amended 455, that concept has 


i 


yielded before the grander concept and more modernly accepted that 
the litigant's confidence shall not by any conduct of the Judge be 
impaired in hi» feeling that the Judge will dispense justice, that, 
the appearance of justice is equally impoxtane with the Judge's | 
| 

| Own feeling chat he can be just, | 
(d) The District Judge has dofenrively lone | 

that which fu barred by the law and authorities; he took t+ sue with 
the facts alleged in the 144 affidavit, when che statute bare such 
procedure in defense; the remedy for fal.e affidavic in a litigant] 


being puni:hed for coatexpt of court, with no alternative in the 


ludge except to withdraw, As % ACE PO /o | 

(e) He has claimed "in,ufzsciency" of the | 
affidavie in law, most barely, only undcubtedly to fit within the | 
statute (p.8); but on the contrary, he werely contradicted or 4 
contested the facts alleged as busis for claim of btays, Such clots 
of insuffictency wugt be weighed im any event cith whether his | 


«J« 
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| 
| 


impartiolity "sight rea onably be que itioned." (Sec. 455 Title 
ve UeieO,) ; 
(f) The Piserdee Judeo ha. lald clain, in 


contradiction to deponent’. statenenc of the fact., that he 
’ 


ordered the Clerk to accept the paper (p. 5). it hed already | 
deen received for docketing and Lost, 

(2) Thovgh delay in going for-ard vith the ouit 
is the main, and only cause for the Judge's divmisral, ho has cons 
sietently ignored the causes of the delay), hich the record nae 8 
were Always, (except for cin carly period, fully conceded and 
explained), at the door of the defendant+, who were tying our 
hands of prosécution, «ith thefr o.n delays, as axplained in our 
sole, one letter of length, recounting the entire hisotry of the 
delay, clearly pleced at the door of the defendant., 

(bh) Thonyh practising by long letters vas the 
excluvive practise of adversaries, it caschorytilely and falsely 
@ecribed to us, and ayain, in the present Memorandum, and not- 


“ithstanding that the fact was undispuredly demonstrated to the | 


Judge, as their practice, not ours, 


(1) The Diserict Judge citing the "Plan for 
| 


Rea@llocation and 01 po.:iition of Three-Year Old Civil Cases", fails 


to state that he gave relatively Liberal extension: to sdversarie: 
without the showing of extraordinary hardulp as required by the 


Plan rule and we s.cre given tuo days only. 


(J) We vere mislead by the Dletrict Judse agreiute 
ing u: his approval of our bringing on a motion for discoveries, | 
etce, Dut chich he never agata respected, and omtes Qny aucntion ! 

| 


ef tho pending wettons, though ‘fondlay, cavppo ed, 


ale 
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Vhile che Judge refers to rtringent 


limits upon discovery, he Jpnored that (i) advergarles violated 
hi¢ di covery orders, ond thit one year of useless procedure: it 
bankruptcy court, wag undiepurtably caused by adver: arfes, with 
nary a word of criticism fron the Judge. 

(k) The Judge in hostility to us has mise 
etated the facts at p/4, Nefondant. did aot “urge” che step of 
suomary judgment, but the Judpo, rejectin,, (t a. Srkenable for cu 
a case, (p.e) then cen:idered char Lt wight .erve to Jocus L.seuc., 
like 6 trial menorandun, which «a8 Firese onpepested, and with our 
approval, 

(1) The motion papers for .vwauary jJudgucat of 
defendant NEWS are described by the vistrict Judge aa “thorough 
and powerful", Thi:, for me, mu t be deened a ho:.tile attitude 
display, because by any objective standords, they are a wegk and 


tenvous. etatemenr, of only an attorney’, Affidavit; which, all 


(m) The Judge has in cach case evaded, or con 


| 
| 
| 
authorities hold cannot be wuffictent bari; for cummary eee 

Ri} 


tradicted such fact: as we submitted under the SectLon 144 requird= 


| 


ment, That should have produced hiv retirement, without wore ado. 


He hac instead resorted to every Lors af response, except to | 
} 
“proceed no further", as stature dictates (144), | 
(n) The Judge as evidences by his bios, in our 
mind, m2de pungent reference to defendants’ carly wotioa to dire 
missy for lack of prosecution ond ar part of hig orn clainued the 
gluggich conduct of plaintiff's case; but he omits to state thoc 
naid motion «as denied by hl: colleague prodecesser, Dlscrict 
Judge (Carter), and that ve volunteered and explained the foct ef | 


the early » eccessitated delay ou our part; ood that pronesutioa 
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has since, been steady, and uninterrupted by us since then, except 
for the long interposed delays of our adversaries,-all as set out 
in our one long and historic responswe letter to the Judge of 
April 26, 1975, herewith attached (Exhibit ). That showed, tha 
for a full year or so, the defendants had combined to delay this 
case, using the bankruptcy court herein as a ploy,to hold up its 
prosecution and the discoveries, et al, And, the Judge remained 
mute about the interval loss of that one year or so in this case, 
Certainly, I could not feel that the District Judge was fair, or 
is fair in that vital respect, delay being his central issue for 
grant now of accelerated summary judgment, 

WHEREFORE, on behalf of the plaintiff, I ask respect- 
fully that District Judge, Hon, MARVIN E, FRANKEL withdraw from 
this matter and proceeding, presently seeking the vacature of 


the decision memorandum of June 9, 1975. 


at ey 
ms (CAS ws RRL 
ROBERT W, sa a 


Sworn to before me this 


7 aay of June, 1975. 


«10 


en mr pene = 5 


7 
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UNLTED STATES DISTRICT coussr 
SOUTHERN DISTRICT OF NEW yore | 


owen eww neee=- wee ewww en ee eee ee eee een ‘ 
\ 
| 


DAILY MIRRCK INC., APPLICATION BY AFFIDAVIT 
FURSUANT TO SEC, 144 
Plaintiff, (ANY 455) TITLE 73 USC 
= against - 7icL211 
} 
NEW YORK NEWS INC,, HARKY GARE INKLE, { 
UNION NEWS COMPANY INC., AMFRICAN ' 
NEWS COMPANY ond ANCCRP INC,, i 
Defendants. 
(] wecene enceocneece eanewesoe weooceese mibcnmes x 
| ; 
| State of New York ) | 
s } $ 8&3 ° 
x | County of ) 
4 | ROBERT W, FARRELL, being duly sworn, deposes and says: | 
I am the plaintiff's chiex operating officer and its 


I make this affidevit in accordance with requirements 


' 
4 | attorney of record herein, | 


' to recusance of District Judge MARVIN E, FRANKEL and 1 certify to 


| 
: 

: l 
a | good faith in its presentation to the Court. ‘ | 
|! I wake this affidavit, incorporating by reference a i 
' 
! 


~ 
: 
: 2 « oe eee eee > sien alana ‘ ‘s 
a eepminineniiaannennnia aaa aaas te 


{ 
i previously filed affidavit, which was lost in the Clerk's office 


after being filed by me on May 29, 1975 at about 3:20 P.M., with 
|, the Clerk - BECKER, at the Cashier's window on the €th floor of 
! the Courthouse, with whom I had been directed by the Office to 


submit same for filirg. 


, 

‘\ 

| This sffidavie is submitted, bringing relevant events, 

! bearing on the District Judge's hoscile conduct, up-to-date, in 

Testes his apparent refusal to accepe, and his rejection, of the 
; 


fact of the mysteriously disappeared attespted Lirst affidavit, 


e+ meme batons 
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I ga not yepevting che recitele eoatained in the attempt 


ed earlier affidavit ia recucance, im tatesest cf urevity, Lut in 
the light of the treatment accorded the earlier ofvidavit boch fin 
the Clerk's office and by the Districe sudge, L oa ccapelled to 
subwit thie up-dated ove an retrenctive application, which che 


District Judge is called uson to receive oe he 4s required to do 


' 
| 
| 
| 
' 
} 
under said Sectioas 144 ond 455 and thereupea to ct ae a | 
District Judse, recused. | 
Thi« affidavit in disqualification ts nude ap wu first | 
operative epphication and thug is made, because the earlier cue, 
dsted and filed cn May 29, 1975 ac 3:30 P.M, bac been challeayed | 
es non-existent, by the Dintrict Judge, ite eatire existence saved 
the Lie by the District Judge, aad likewise elco the rolewa allege! 
ations of depoasnt as to the filing thereof; thus, it is now 


also offered ag rerroactive to Moy 29, 1975. 


H 
This affidsvit in recusance is flow filed bectuse the | 
Court rejected end returned aad rendered aborted aad abortive the g 
earlier affidavit by mail, while the District Judge wos collatore 
ally dealing with oad referring to itu contents, in on opinion | 
dated Junc 9, 1975. it tv filed in prospece of ond coacurrenet | 
with plaintiff's motion to vacate sang, ! 
L-believe that the Judge's cenduct, in both casting 
a serious cloud upon sane and upon my veracity as en officer of | 
this Court before him, aad aluo dealing with it, fo concurrent aid: 
of bis opiaion for wusmary judgment in faver of all cur siivibibetiehs 
though only cae NEW YORK NEWS INC, of the alleged conspiracy of | 


Actuaacy 
five (5) defendants, side wotion for ouch relic£, Lu and vas 


verely a continuntioa of his biansed, hostile uctitude, 9 heree 


| 
| 
} 
| 
tofere au erted by oo, and a mont untaic and anctiejudicial di.playb 


ee a ll tt tC 
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{ 
| 
' 
My good faith in ri ince cemplainr fo as a mature 
meaber of this Bar, not questioned by che District Judge; ia fact | 
he acknowledzes he has “no reason to question thac.” Wet, at | 
pp. 7-8, hie hold all the cenplatats MOPAINLY SILEVULESS™,) | 
I, however, new therefore camict reciprocelly suy the ! 

J 

! 


same to this Courc, which I highly respect as a practict. wie wher 


thereof, 


Yhe Judge has given the lic to me us to the Clerk's bela, 
“ordered” by bim to date the origins] receipt as of May 29, 1975. 


Our version ic that the Clerk - BECKER, upon my dewand, use 


notation of éiling on that day, retroactively to tay 29, 1975. 


A 


a i CL CL CC I 
SS ee rn ee ee eee 


In eépparent proferred defuse of his persona, thoush ao 
auch question has been raised by oe, he volunteers: 

"Indeed I have not known My. Farrell or thi: 
lawauit leng enough to have feelings ubout 
either that could fatly be dubded “emotional” ". 

But, the Judge has again here left the plaintiff in 


serious doubts as to his partiality since he does not make the 


same disclaimer ae to the persons of the defendants or their 
prestigious counsel and large lew office, I em now inclined to | 
believe he dees know thea and therefore sy confidence us a séeletel 
hos thus further been shaken by his cwn response, : 

We never stated that his bios was os to my pergon but os! 
gainst our coure. 


The Judge claim: "I have never known (Mr. Farreil's) his 


elient until this case." 


eee eer -emeene + ES. Oe | ee ee 


=3< 


SS 
ee a 
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Yee at the outset of his Golutuna, he relexvs ro a 


“once fawous newapoper“ OF cur? same ao 3; which, vo the public 
hay generally been conceives a oe revival of tie orci ex NEV sp aper 


ownership, 


© ern - meee s 


Ie is not {newwbent upen us to delve inte the Judres 


fx thac the Judge muse so conduct himself! oe te mse the Lictrunty: 
| 


! 
j 

} 

} 

| 

| \ 
| ' 
' motivation: for ht» evident hostility; che lav, se ) am advived, | 
' 

| 

| before tifa feel cowuertcble with uia as a repository of justice 

} 

and of just atticudes, frreepective of the adverse osture of his 
rulings. The Judge acults that ay litigant, I genuinely “£ecl 

| 

' this way” (p. 7). 


; Section 455, Title 28 U.S.C. by Congress wost recently 


2S ES ES see 


| amended (0a December 5, 1975) mandates now that a Judge 

| (a) “shall disqualify tinsel? in any procesdiag ina 
which bin geoirétality othr xoasoncbhly be 
guesttoacd. " 

I em advised that this legislative addition geos 


much further in favoring the ezerieving litigant, cad his doubes 


au to the Judge's impartiulity, 


oe Oe te CT 


We submit chst the actions of the Judge ond in relition to 


| 
| ‘ 
| 


' ‘ * ° 
misconception: of the statute, and his indiffereace to its requites 
' 


| 
ment, offers furcher confirming evidence for ma, and my feelines | 


the said disappeared affidavit, end in theirs present violatturs or 
and conviction, that plhaintiil would mot and could net receive 
fair judicial trestment cf our cause at his bands; and our woree 


| fearon have been justivied as evidenced by the opinion by 75 
unLlateralioms, 

' 

( 

i 


a a ee - 


| both professing to have no personal knowledge of this depanent 


| Judgaent, on voluninow papern, and o record, which had not yee 
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We ore not here concerned vith or motivated by 3 ay ens 


favorable rulirzs or deci ions, mide by bin as Jedes ta eho reo. 
Ve are concerred purely with the calor, and mii, new evicorcen 


of an attituds, on his port, tovard plaineif('s cuuse, ince waitthle 


with a confidence in this plaine:if as oa litigunt befere hin, thac! 

i 
a fair and impartial disposition ef the issuca herein, vould be 
present, or rendered, : 


We submit that any recdo: of the latert eriting of che 


- ‘ i 
Diutrict Judge must Feel its tulwisnce, the anprestigio . references 
} 


on the one hand to plainti£f, and on the other te our prestipious 
adversaries, even those who have not sought suasory judgment by 
any substantive preseatecion therefor; but they are, at one and 
same stroke, granted simultunecous suandry judyonenc, 

We list below the latect ucts of the Judge that further 
have required ue to feel that we ceanot obtéin justice in his 
Court: . 

(1) Far from reasonubly accepting the conus for his 


Court administration for the loss of our filed but disappeared 


original affidevit, in his Court, the District Julge at once 


launched out on an attack on thiv affient's credibility, as to the 


filing thereof, as an officer of this Court; and thus also did bo- 


smirch the entire solemn vrecusance process, while ot the same time! 


and certifying judicially to my good faith in recusance, 
(2) Having by letter dated June 2, 1975, after the 
Court's profeased frability to locate the recusance document, ole 


ready clearly phrased bio poised veadiness to graut .unmary 


ee 


JA131 


arxived at Chowbers, and swatting completion of submissions, in } 


| violation of the recu since etacuce, (upec.ricsily prescribing upon 

! 

; S@id ££ling, chae che Judge “shall proceed no further" in the cuse, 

except to concentrate hi» judictal aad perscaat efforts, on deters, 
{ 

mining the wuffictency in law of the affidavit to conytitute a ' 

{ 


legal atstement of personal blag and prejudice, or the ticcliness 


of the recusance epplicutiog, the District Judgje instead launched ! 

| 
out on @ decision on the merits of the c&se, though only uni- 
laterally presented in ony eveat, 


| 


| 
period while professing to deui with the problem of the lost afficivit 


(3) The Judge was using as appeared, the inctcrim 


in recusance, to consummate his constructing of the “summory 
judgment" for the defendants, 


(4) The fsct, that defendants themselves in their 


forvard with a case requiring a trial, and*thu, effectively were 
themselves barring gront of any stcmary judyment intheir favor, 


(even as also the Diztrict Judge allows that in a conepiracy case, 


| 

{ 

submissions, conceded snd allowed that the Plainciff may well cexc| 
| 

‘ 

! 


where intent and motive rewain to be determined by @ Jury or Triol: 
Jucge after hearing both sides on such facts, no sucmary judemeat | 
can lie, (p. 4)) the Judge in such undue haste for the defondsnts 
was reflecting his attitude of howciliity against us, ae we sensed | 
j 

{ 


' 
] 

! 

and recited in our lost affidavit, 
| (5) The Judge's cpen and other displays of indiffere 
| ence to the requirements ond limits of the foverniag statute 144 | 
| | 


end 455 as anended, while moving torward to adjudicate against 


; 


| 
- 7 


* 
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plaintiff can have no other effect upon plaintiff and deponent, 
than co genf$e a predeteriminaction to afgigse the defendants and to 
defeat the plaincifé£: 

(a) He ha» unequivocally declared chat the 
time of filing of recuiance affidavit, Le of no importance in any 
event, while the statute makes that a determining factor in the 
judge's conduct instantly to follo., 

(b) He twice (pp 6 & 7) refers to non-service 
of our recusance affidavit upon adversaries when statute requires 
no more than filing sane upon the Judge. | 
(c) He hay wade his “duty” as a judge (p. 7) , 


| 


the governing factor, when under the amended 455, that concept has 
yielded before the grander concept and more modernly accepted chat 
the litigant'& confidence shall not by any conduct of the Judge be 
impaired in hi» feeling that the Judge will dispense justice, that 
the appearance of justice 14 equally impoctant with the Judge's 
own feeling that he can be just, 

(d) The District Judge has defenxively done 
thet which iv barred by the law and authorities; he took i-sue with 
the facts alleged in the 144 affidavit, when the statute bars such 
procedure in defen-e; the remedy for fal.e affidavit ta a litigane 


being puni..hed for conterpt of court, with no alternative in the 


judge except to withdraw, As % ACE AO 


(e) we hav claiwed "in.ulficiency" of the 
affidavit in law, most barely, only undoubtedly to fit Within the 
statute (p.J); but on the contrary, he merely contradicted or as 
contested the facts alleyed as bosis for claim of bias, Such clets 


of insufficiency must be weighed in any event «ith whether his 
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impartiality “might rea onsbly be auc itioned."” (fec,. 455 Title 
78 U.S.C.) 

(f) The Distrdicce Judge hu. lald claim, in 
contradiction to deponent’: statement of the fact., that he 
ordered the Clerk to acccpt the paper (p. 6). it hed already 
been received for docketing and Lit, 

(gp) Though delay in going for ard vith the suit 
ix the main, and only cause for the Judge's ditmtewal, he has con 
sictently ignored the cauxer of the delay’, «bich the record show, 
vere always, (except for the early period, fully conceded ond 
explained), at the door of the defendants, who were tying our 
hands of prosecution, «ith their o.n delays, as c»plained in our 
Sole, one letter of length, recounting the entire hisotry of the 
delay, clearly placed at the door of the defendsat., 

(bh) Thongh practising by long letters tae the | 
exclusive practise of adversaries, it vassbostilely and falsely | 
ascribed to uu, and again, in the present Memorandum, and not- 
withstanding chat the fact was undisputedly demonstrated co the 
Judge, as their practice, not ours, 

(1) The District Judge citing the “Plan for 
Reallocation and Disposition of Three-Year Old Civil Cases", fails 
to state that he gave relatively Liberal extension: to adversarie: 
without the showing of extraordinary hardstiip as required by the | 
Plan rule and we sere given tvo days only. 

(9) We vere mislead by the Dlctrict Judcse groate 
ing us his approval of our bringing, on a mocion for discoveries, } 
ete,., but vhich he never again recpected, an! owlts aay acntion ! 


of those pending motions, though utandlag aneppo ed, 


e6e 


} 
' . 
| JAI34 
'" 
| (hile the Judge soto co stringent 

| Jimits upon discovery, he ijnored that (0) advergaries violated | 
|| his digcovery orders, and chat one yeor of useless procedure. in 

| bankruptcy court, wag undispvtably cau ed by adver: arlen, with 

nary a «ord of criticism fror the Judec, 

} (k) The Jedge in hostilfty to ws hon ols- 

| etated che facts at p/& defendant did nec “urye™ che step of 

|! summary judgment, but the Judge, rejection, ft a tnatenable tor ~udb 

| @ cave, (p.e) then cen eced chac it wight .erve to focus. Lt. eves, 

| like a trial menoranduy, -hich «an First suggested, und with our 

| approval, 

" (1) The motion papers for svwusaiy Judguent of | 
defendant NEWS ore described by che vigtrisce Judge as “thorough 

| and po.erful", Thi:, for me, mu t be deevied a hor tile attitude 
display, because by any objective etandards, they ure @ weg ond 


i| 
} 
'" 
| tenvous etatement, of only an attorney's BfFidavit; which, all 
| 


| authorities hold canaot be «ufficient basis for cumnary judgrent. 

! (m) The Judge has in vach cas¢ evaded, or cone | 

| tradicted such fact: a$ we submitted under the fection 144 requird- 

; ment. That should have produced his retirement, vithout core ado. 
| He hac inrtend resorted to evory Lorem of response, crecpt to 

! “proceed no further", a. etatute dictates (1.4). | 

| (n) The Judge 4: evidencey by his bieu, in our | 

H mind, mode punjont reference to defendants’ early wotion to dive | 

| misy for Lack of prosecution ond ae port of hLb c.n claimed the 

‘ ; 

sluggieh conduct of plaintiif'« case; but he omits to state chat | 

t ngid motion «as dented by hl: colleague predece:cer, Dirtrict | 

Judge (Carter), aad that we volunteered and explained the fect ¢ 

ll pun early neconettated delav on our part: and thee prosecutioa 


| eee — 


has, since,been steady, and uninterrupted by us since then, except 
for the long interposed delays of our adversaries,-all as set out 
in our one long and historic responswe letter to the Judge of 
April 26, 1975, herewith attached (Exhibit ). That showed, that, 
for a full year >r so, the defendants had combined to delay this 
case, using the bankruptcy court herein as a ploy,to hold up its 
prosecution and the discoveries, et al. And, the Judge remsined 
mute about the interval loss of that one year or so in this case, 
Certainly, I could not feel that the District Judge was fair, or 
is fair in that vital respect, delay being his central issue for 
grant now of accelerated summary judgment, 

WHEREFORE, on behalf of the plaintiff, I *sk respect- 
fully that District Judge, Hon, MARVIN E, FRANKEL withdraw from 
this matter and proceeding, presently seeking the vacature of 


the decision memorandum of June 9, 1975. 


oe. i 
‘ IC fed wa “CRLE 


ROBERT W, — 


Sworn to befure me this 


[7 aay of June, 1975. 
| 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DAILY MIRROR, INC,, 
Plantes, 
-against= 
NEW YORK NEWS, INC,, ct al., 


Defendants, 


STATE OF NEW YORK ) 
ea 
COUNTY OF NEW YORK ) 
ROBERT W. FARRELL, being duly sworn, deposes and 
says: 


. 


I am submitting this affidavit, in accordance with 

{ 

our Notice of Motion, as affidavit of merits, in presence of | 
"default" taken by the District Judge, 


INTRODUCTION TO OUR 
AFFIDAVIT’ OF MERITS 


| 
| 
| 
oe ' 
{ 
' 
| 


The Judge's Memorandum of June °, 1975 at p.8 
declares in manner of sudden realization: 


"that there will be no occasion 
have a trial after all," 


That opinion mu t be read 1a conjunction with the | 
or prior condition:, bearing contrarily, on the 
central subjects of (a) case delays, aid (b) failu: of 
plaintiff to make answer to motion for summary judgment 


(being the alleged justification. for dismissal), 
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(a) The Judge's own revealing, Memorandum 
of May 6, 1975 (attached as Exhibit 


‘ 


A), plainly placing th blame, at chat 
time, on delay: ,charyed Co defendants, | 
by us, for their non-cuoperation on our 
pending discovery proceeding: « | 
(b) Our completely ubmitted motion (for 
further di:coveries) actually author- 
ized by the Judge, in ame riting | 


(May 6, 1975), returned May LF. hor os 
presented as prerequi-ite to our making 
answer to claim for summary judgment, and 
awaiting Court's decision, (in principl« 
already favorably propo nded by the Judge, 


the: Judge's learning of 
filing (May 29, 1975). 


Q 


in gronting us some three other EBT’s, and 

documental discoverics). . 

| 

(c) The date fixed for our submission of | 
ancwering papers, Friday, May 20, 1975, 

| 


one day AFTER 
the recusanc: 


Thus, in the light of the foregoing, the following 


prophetic excerpts from the Judge's Letter to our adversaries, 
| and us, dated June 2, 1975, speak clearly for the Judge's 
‘ | 
i predetermination (as we claim on recusance) in the very j 
; “ | 
~ ' presence of the recusation. | 
ion joss 
The problem of prediction and scheduling 
1 for both Court and coun:el is exceedingly 
' oes SE 
dfficult. Lt may well be that the com- 
iy PLAINT is SOON TO BE DISMI] SSED on the | 
i granting of summary judgment against the 
" defaulting plaintiff." | 
i { 
| 
‘| The Judge, however, at the same time acknowledges! { 
. ! 
" ! 
; | "Tt is conceivable that Mr, Farrell 
' has grounds of which I am wholly unaware 
for effectively demanding my + ithdrawal," : 
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and then nonetheless.adds, in the face of that scoming 


openinindedness, 


"You may be certain that I shall be 
turning to the motion for s 
judgment WITHIN THE NEXT DAY OR TWO" 


However, he had not yet made any decision, nor reference to 


our authorized preliminary motion, already fully submitted 


to him on May 27, 1975, The first reference thereto appear: 


as an afterthought footnote on p. 6 of hi: dismissing 
é 


June 9, 1975 Memorandum, notwithstanding that he had assured 


us on June 2, 1975 
"T shall of course give: full attention 


to any motion by Mr, Farrell, IF AND 
WHEN HE SUCCEEDS IN SUBMITTING IT." 


Judge FRANKEL in hi» Memorangura of June 9, 1975 
expresses his absolute opinion that an antitrust case is 


“amongst the least likely candidates 
for summary judgment (p.5) 


and again, appropriately, 


"it could not «ucceed," 


For, we are advised, that, in civil cases, motive 


and motivation and intent of the defendants, charged with 
civil and criminal violation: of anti-trust laws, are, of 
necessity, central issues of fact, for a trial by Jury 

(as herein) or a Trial Judge, Mere paper allegations by 
defendants in denial, and worse, by their attoraeys, with 
no personal knowledge, (as hercin) cannot serve as a legal 


basis for defendants’ summary judgment, So, Rule 56(e) FR 


P 


{ 
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(apart from the noving party NEWS INC.) offer nothing in 


Nne=too" joinder with their | 


support but merely add their 
alleged co-conspirators, Yct, judgment is extended to all, 
On the other hand, the voluminou exhibits, vir- 
tually all of which remain areferred to by the Judge, in hi 
Memorandum of June 9, 1975, disclose that the defendant-prin-~ 
cipals have had,and suffered, adverse adjudications, individ- | 
ual and personal, against them,recording the same conspirator- 
type of unfair trade practices as charged herein against them 
by us; and it is therein shown that sone are crime-associated 
characters, with their use of force indicated, and who now 
appear in a highly praised role, as "successful" operators, 
in the Judge's Memorandum of June 9, 1975. While we, as | 


| 
their victims, as alleged, are rendered as in tiny unsuccessful 


poles, and with which, therefore, dismissal of our complaint 
has come so easy to this Judge. * 

The Judge's opinion of June 9, 1°75 i silent in all 
such defendants' guilty respects; but it finds repletely, that 
defendant News' presentations are "cogent", "persuasive" 


and "highly persuasive", 


“careful and compelling" (p. 8), 
putting his stamp of judicial approva? upon their personal 
Naffidavits" as "people with knowledge denying the acts of | 
" 


conspiracy and other wrongdoingece 


And the Judge so thoroughly accepted all this to 


give these defendants, all, summary judgment, although he 
expresses "judicial regret" (p. 8) that there is no answering 
\ 


opposition, before him of plaintiff's, which he himself 


| 
hastily acted to bar, as shown, | 


whe 
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As for further proof,that coun el for News,or others, 


were not complaining of our delaying prosecution, of this 
case, another example is,that upon our demand for production 
of co-defendant Ancorps' agents, McCullough and Levine, 
Mr, Graghty.in affidavit, dated April 16, 1975, states: 

‘ 

"Since we represent neither of these 
defendants, we do not take any legal 
position with respect to the pro- 
cedure being followed by plaintiff's 
attorney to compel these two individual: 
to testify." (p. 3) 

cAnwaor Gr AAb 
It is well known that summary judgment, on motion 

by defendant, where Complaint is heid to be sufficient in 
law: can be only for insufficiency of Compiaint to state a 


’ 
cause of action, or for lack of jurisdiction over subject 
matter, or over person of the defendant; or union defendant's | 
reliance is on admissions, documents, in bar of the action, 
like res adjudicate, satisfaction and release, etc. No such 
a 
documentary proof is offered, On the contrary, the evidence 
in form of examination before trial admissions by them,- is 
withheld; and generally the attorney-adversary's analysis 
and valuations are the sole matter before the Court, The 
heavy burden of a movant for summary judgment, is hardly met 
thereby, we submit, (Rule $6, FRCF). 
We further submit, that short of such production by 
movants, of documentary evidence in bar, only a motion for 
dismissal of Complaint at end of paintiff's case, on trial, 


for an insufficiency of prima facie proof, could avail the 


defendants, 


a 


! 
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If, of course, the dismissa 1 is granted solely upon 
"default" in our failure to answer the motion; on May 30, 197.5, 
we had already filed recusation papers a day before, whose | 
procedural rightfulness and good faith is accepted by the 
Judge, For,he is compelled to "proceed no further". 
(Sec, 144, Title 28 U.S Cade 

It seems that the Judge should have, not only, 

advanced the date for trial from June 9, 1975 as he did, in 


| 
his Letter of June 2, 1975, but also should have provided for 


extension of time to make answer, pending his action on,and | 
determination of, the recusation process. 

The Judge had made references to its submission 
this late date", when the statute provides that affidavit ma 


be filed "at least ten days before the term" or at other anes 


as necessary. We made ours, ten days, before the date set 


for trial, to wit, June 9, 1975, and gne day before we were 


required otherwise to submit on the merits; which, as we 


were advised, we, as litigants, could not con istently do 
before a Judge, who had lost our confidence, | 
The Judge also makes reference to the affidavits of 
opposing counsel, as parties to be served under Section 14d. | 
That statute reads only for filing of an affidavit directed | 
to the Judge recused; and the matter is then,with his duty- 
bound conscience, and not with adversary attorneys. It woul 
seem, that assistance, by affidavit of an attorney (Mr. Bolan 
who never had any participation with us in the case, by way 


of resgue of a recused Judge, only deyrades the recusance 


process; which, as we understand, is a one-to-one relation- 


ship of conscience on both sides thereof, 


ee 
. 


' 
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‘ At p.2,the Judge's Memorandum surprisingly refers 
{ | 
' to plaintiff£'s answers to defendant News! interrogatories, 


{ as having 
\ “asserted lack of pertinent information" | 


' to support its Complaint; and at p.9, the Judge declares, in | 


i| complete adoption, coun el's naive assertion, that plainti 
\ has admitted being without evidence in support of its 
pleading! 


Couns el swore: 


"Responding to interrogatories, plaintiff 


1 has aeknowledged its entire lack of 

i evidence to prove its charges," 

4 

i : : | 

: Of course, if such statement were made by plaintiff or its 

1 | 
{ 


‘ 

li intimate Counsel of record, we should not be proceeding any 
further herein, Far from such state of our case, from 
adversary's concurrent statements, it is demonstrable, that 
even he, as Defendant News' counsel, intended no such fore- 
closable construction to be placed upon his words, as we now | 
} @ 

i set forth: 


| In his affidavit, he allows for further evidence 


! in support, stating: 


"If plaintiff has such evidence, it should 
come forward with it now," 
In fact as late as June 6, 1975, counsel allowed , 
that his application for summary judyment might be denied, 
in the presence 


i] 
"W s . . . | 
of some showing by plaintiff which has . 
not yet been made," | 
| 
! 


a, aT a A ai, DRE ES AR 
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And, at the conclusion thereof, he states: 


"Y€ the Court is, for any reason,. in- 
clined to give plaintifr ar ther 
opportunity to show that triable 
issues exist in this action which | 
would defeat defendant 's motion, we 
respectfully request that plaintiff 
be advised that it will only be en- 
titled to seek turther discovery in 
the manner provided by Rule 56," 


Mr, Garaghty went even further in his affidavit of, 
June 6, far from believing that he had such conclusive case; 


Fn& 


and from opppsing our expressed need f 


for more time to 
answer, declaring: 
"Tf he needed more time to deal with 
the motion for summary judgment, WE 
WOULD NOT OPPOSE SUCH AN APPLICATION," 
We now extract those words in our answers to 
defendant News' interrogatories, from which Mr. Garaghty drew 
{ 
his naive conclusion, that we had admitted, and "acknowledged" 


| 


that our pleadings were entirely unsuppgrtable by any evidende 


in our possession,’ 


\ 
| 
' 
' 
The questions,to which our such answers were given, 
each, will be seen to demand our personal knowledge as { 
legal evidence, to wit, of the acts and actions of the | 
defendants, alleged broadly by our Complaint to be of a 
conspiratorial and secretive nature, and which we declare | 
to be in the exclusive knowledge (naturally) of the actors, 
That was covered, where necessarily, plaintiff proceeds, on 
information and belief, produced from,and by revealing 
circumstances, which become themselves the evidence; and from 


which a trial Coury, and Jury, may infer reasonably what } 


actually occurred in those secret councils, to which plaint~ 
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So we answered repeatedly where required 
such words, to such question 


"this knowledge exclusively in 
possession of the defendants; 


"solely in possession and know- t 
ledge of defendants; 


"“ontirely within the knowlcdge 
of the defendants." 


This form of answer to written interrogatories of chis nature 
is merely the assertion of the witness’ right cto disclain 
direct personal knowledge and to lay foundation tor Examin- 
ation before Trial oi these secret participants, to reveal! 
what was said, and done, on such secret occasions. 

If we have insisted upon further discoverie , it 
was solely becaure we are entitled to go into Court with the 


best evidence, short of pleas in refusal to answer, taking 


the Fifth Amendment of the United States Constitution, 


THE MERITS 
We now proceed to show, and to produce evidence, 


and the proof which, we submit, lead to the inescapable set 
‘ 


of direct inferences and conclusions; - inescapable, we show, 


for any “rial Const or Jury to draw; tnat these defendants 


intended to, and set out in concert, each for his own cal- 


' 
culated consideration in so participating, to destroy plaint- 
| 


iff as a competitor of the defendant News, a similar tabloids 
! 


j 
plainti CEs publication being designed and planned and set for 


success as a newspaper, and thus a coming threat to the one 


‘ 


} 
' 


= 
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newspaper, the defendant News, described by the 


great "success" (the Judge mistakenly 


competitors of plaint iff (News and Times 


We are tentatively concluding 


will resume by an annexed supplemental 


Merits of the plaintiff's action. 


pee AS 
ROBERT W, 


Sworn to before me thi 


4 
OK day of June, 1975 
4 \ , 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DAILY MIRROR, INC,, 
Plaintiff, 
~against~ 
NEW YORK NEWS, INC,, et al, 


Defendants, 


STATE OF NEW YORK ) 
SS: 


COUNTY OF NEW YORK ) 


ROBERT W, FARRELL, being duly sworn, deposes and 


says: 


I am the attorney fo: 


~~=-X 
70C1211 
SUPPLEMENTAL AFF LDAV.T 
AFFIDAVIT OF MERITS 
---X 


the plaintiff herein and have 


been its chief operating officer since its inception, 


I make this affidavit 


in suppor of the annexed 
* 


notice of motion supplemental to the attached affidavits, 


Deponent has had an extensive career in the neows- 


paper, magazine and publication field for a period of over 


thirty years, covering the entire United States and Canada, 


8 
In or about April 13, 1974, after incorporating 


and trademark registration (exhibit A attached hereto), I 


undertook to develop financing for a morning daily vabloid 


publication in the City of New York, to be known as the 


Daily and Sunday Mirror, to cover the area of circulation 


then represented by the distril 


"Daily and Sunday News", 


ition of the defendant's: 


~~ 


” 


et a shel 
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The opportunity was great because some four news- 

papers had gone out of business for one reason or another and 
he display space of newspapers on newstands throughout the 
City of New York went beyging for at least another morning 
tabloid newspaper, 

I then first undertook -:o explor the field scient= 
ifically by overing first an area up Cate, which I was then 
advised would be the best meéns oOo} sampling. 

As part of our plan of orreanization, we of course 
consulted with competent coun:el, on our cights to proceed 
with publication, and its necessary contractual relationship 
in conduct of its business and in the light of the prior 
"MIRROR" history. 

In that initial experiment the sum of $25,000 was 
spent. 

With tho:e results in mind, J tehn proceeded to 
seek « der financing, for a regular New York edition, 

In or about 1969-70, I succeeded in having procured 
a Wall Street underwriter and an amount of moncy totalling 
approximately $250,000.00, representing a wider participation 
in its stock issue (Exhibit B)eand about another $ 250,900.00 

later. 

I was now ready to proceed full force with a Daily 
morning and Sunday newspaper known ds the Daily and Sunday 
Mirror respectively. ° 


The organization of our operation and the plant 


necessary towards it fulfillment was on a most modern tech- 
ndogical and economic plan, As 4 new plant we were enabled 
to achieve what our esyablished predecessors and contempor~ 


aries hac done in production,at a minor fraction of their 
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For example, we coul d produce over 1,000 , 000 
copies a day with an editorial staff of less than 40 people, 
In that important respect, we had a tremendou 


advantage over the defendant New Yor« News Inc. 


THE CONTENTS OF PIAINTIFF'S 


I proceeded at once, prior to publication, to 
quire writers and artists and features from the leading 
feature syndicates in the nation, and acquiring a far a 
possible for those which were still available from the i 
Hears: New York Mirror, which had closed its doors in 
October, 1963, (At the time of the New York Mirror demise 
it had the second largest circulation of any newspaper in 

| the nation, that total being in excess of 900,000 copies a day.) 

c ( Exhibit B2) 

i Among such great writers and features was Victor 

‘ Reisel, Jimmy Cannon, Bob Concidine, Kan Kling, Walter 

Winchell, Jimmy Bishop, et al, As & matter of fact, Walter 

Winchell was now returning into harness,after having retired, 
at my urging. 

Under my management the "MIRROR" innovated a certain 
handy pull-out section which proved most attractive to such 
tabloid readership, and which as such had no competitor, We 
al o had contr s for the service of the United Press and 

i other wire services, 


Arrangements were being made with United Press for 


a further independent pull-out covering the stock market, 


While the chances for success of this publishing 


venture, were,as reported in the prospectus facing strong 
competition, and that the publication would be subject to 
the hazards of the trade which caused at lease four New York 
newspapers to discontinue publication, nevertheless ,based on 
the huge economic advantages of using moden, methods, such as 
"OFFSET",small office editorial staff, and "farming" out all 
other production facilities such as composing and printing, 
without having to purchase this equipment, gave the operation 
a great plus in being able to survive and succeed, Annexed 
hereto is a certified public accounting company, MANDEL & CO, 
of New York City, indicating the profit potential of the 
DAILY MIRROR whi h was not annexed to the prospectus, 

All of tu.ese figures as stated did not include any 
substantial revenue from advertising, It could succeed 
without it. (Exhibit C). e 

Another decided advantage we had at the outset 
covered a newspaper's indispensible problem of arrangements 
for its distribution, 

We were particularly favored as part of ov organ= 
izational plan by having contracts for the provision of all 
the trucks necessary for wholesale deliverics to the 
newstands, 

The only remaining »blem,as we in management 
foresaw,was the placement of our newspapers on display on 
the numerous public newsstands, and particulaw those at the 
railroad terminal and airports ,and where Large crowds of 
tia€velers would purchase newspapers, more particularly the 
key strategic newstands controlled by the defendants Union 


Nany: 
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city, state and nation. 

However, there was another structural problem, 
namely to achieve wholesale distribution of our newspapers 
so that the newspaper would be ahle to get into the hands of 
the readers. 

Bearing in mind as we did at the outsct that large 
scale advertising would have to await some established cir= 
culation, our immediate concentration was upon classified , e , 
advertising. Our calculation of dependable profitable income 
was not based, at the outset or as a financial necessity, on 
the acquisition of such large scale advertising because of 
our modern, economic and technological plant setup. 

Because of such set-up and the need for only a 
small staff of employees, we were able to assure ourselves 
of the avoidance of the usual labor union difficulties which 


were always besetting other newspaper establishments, 


IN MY OPINION, OUR ONLY TRUE COMPETITOR 
WAS THE DES ENDANT ="DA:LY NEWS" 


Having started out under such propitious circum- 
stances, it was a human and business likelihood, and thus 
inevitable that our competitor defendant "NEWS" would invent, 
create, end throw into our paths every obstacle to prevent 
the defendant "NEWS" £rom losing its monopoly market, 

AND THAT IS PRECISELY WHAT THE DEFENDANT NEWS 
DID, as we shall show, 

But, there vas another, separate and concrete con- 
dition which conf. »nted us,and the management of the 


defendant NEWS, and compelled it to so act, and of which 
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we were soon, sewextulty mide aware, at the two initial key 
stages in our newspaper's existence, ~ first in 1965 and then 
again in 1971, 

We here refer to two legal notices, 1965 and 1971 
respectively, served upon the plaintiff by registered mail, 
retlirn receipt requested, casling upon the plaintiff in sub- 
stance to cease and desist from further publication, and 
intrusion and invasion into its monopoly market, laying claim 
to the same and to the right thereto by reason of their posses-s 
sion and participation in an alleged ownership contract 
through completely ;ecret acquisition. (October 15, 1963) of 
all right, title and interest to the assets, pe¥ysquisites, v 
etc, of the earlier Heast-owned Ne» York Mirror, The date, 
October 15, 1963, wasthe date of the arranged demise by the 
defendant NEWS of that newspapex with its then 900,000 cir- 
culation, which, we repeat, was the segond largest newspaper ' 
circulation in the United States, (EXHIBIT B 3 ) F 

At this point, it is well conote, that the defendant 


NEWS never came forward with a copy of that original contract 


for tue entire duration of this litigation despite repeated 


demands therefor by plaintiff, 


ae | UN PART pvaP 
It did come forward with same, only after a most 
A an 
! 
recent order of the District Judge, that the same be exhibited 


to the plaintiff's inspection, And, it is most significant, 


in revealing its motivation; intent and purpose to destroy 
plaintiff, that, in its belated production of that tell~tale 


document, counsel for the detendants fii .5 expunged the amount 
—_*-- - - -- 


of the consideration which had been paid to the Hearst 
~_—- : ‘ uals 2 - oe 


organization for the suppression of its 900,000-circulation; 
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In the expundment of the said amount of consider- 
ation, defendants’ counsel persisted in sth eeibitis policy, 
it had so emphatically adopted on the occasion.of the exam: 
ination before trial, of mewbers of the defendants" law firm, 
té wit, Messrs, Carter and Rodgers, (Sce their examination 
before trial.) Sec, also, Clause No, 2 and 10C of acquisi« 

tion contract attached hereto as served upon u. by defendants ' 

counsel, pursuant to the order of the District Judye Frankel, 

(and in such violation thereof), for its production, 

The sccond suppression, visible in the acquisition 

document served on u3,was of the signaétorics of the agreement, 
» representing both the Hearst organization and the defendant 
"NEWS", thereby to also prevent plaintiff from ob*aining 
essential examinations before trial of those participants in 
the construction of that key document and their r-spective 
intents in the creation thereof, « 

Such examination would cover the original colluzive 
arrangements between the parties,and further tend to explain 
i the huge concealed consideration paid therefor, 

For it must be remembered that Clause No, 8 of the 
said contract provides for and is entitled, 

"COVENANT NOT TO COMPETE" 

We submit that this original contractual relation@- 
chip, the evidence of which defendant "NEWS" councel, sought 
to keep out of this case,and to withhold from the beginning, 
goes to the very heart of this anti-trust action and tends 


to plve relative meaning, 4nd purpose to the numerou:, elements 


* 


JAI53 


of the various examinations before trial, taken of the five 
defendants, their evasion. and attempts to cover-up and their 
refusals to answer questions in their examinations; demon» 
etration: of which will be hereinafter made. 

It is significant to note that counrel for the 
defendant "NEWS", themselves under examination 4s aforesaid, 
refrained and abstained from taking any implementing : teps 
against the plaintiff at tho.e respective times (1965 and 1971) 
in enforcement of those demands to cease and desivt, etce, citin; 
the aforesaid contract of acquisition, 

Instead, the defendant "NEWS! made alliances with 
its powerful friends in the wholesale delivery,and retail 
circulation fields, covering not only essential newspapers 
but also covering magazines essential to the survival of the 

| 
respective newsstands, 

Deponent, speaking from experjence of many, many 
years in the publication field, wholesale and retail, attests 
to the fact that a newsstand, small or large, deprived of its 
newspapers, magazines and periodicals, cannot long survive}; 
thus any large supplier is in a position of leverage to control 
the actions of the ownership, and management of the newsstands. 

Attached to the moving papers of the defendant NEWS, 
seeking summary judgment, are exhibit of a series of articles 
beginning with the date July 3, 1969, in the very responsible, 
authentic investigative reporting Wall Street Journal, show- 
ing that the defendant Carfinkle and hi. companies and gang~ 


ter associates, as described therein, have the aforesaid 


Lifesand-death powers over the entire publishing field, 
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That was also established ia connection with the Federal 
Trade Conmission law-suit ,charging unfair trade practices 
against these parties (70 CIV 5770) which resulted in a 
sweeping adjudication against the defendants and the imposition 
of large money penalties 

In thi. connection,it is significant that the Court 
also found that these defendant; were guilty of defiance of 
the Court's orders,and injunction:, again;t such unfair trade 
practices; which, they continued defying for many, many years 
after the Order thus issued, from April 15, 1964 until about 
1972, as will be seen in the records of this Court. (See 
Bonsal, D.J, Opinion of November 12, 1973.) 


Further such references in confirmation, may be 


seen in the well-respected trade publication bearing the title 


of "MORE" specifically in its June 1973 issue, submitted by 
the defendant NEWS in its motion for rymmary judgment, calling 
attention to the large dominant influence of the co-defendant 
Garfinkle, et al, in the publishing field, 

We submit that it may well be that these revealing 
articles in the exposure of the corrupt activities and 
relation: of these defendants may never have reached the 
attention of the district judge, 

The eleven page opinion, reflects nothing of this 
material, and it may well be that in taking the plaintiff$ 


default.the District Judge felt no need for reading the 


defendant's exhibited material, 
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Then, after the publication date was announced 
to the public, arrangements were made with the METROPOLITAN 
NEWs COMPANY to distribute the DAILY MIRROR exclusively in the 
City of New York and wherever else it could be shipped and 
sold, The Mirror could be sold all over the United States 
in large major cities as is the NEW YORK NEWS, These sales 
were contemplated, but not included in our projectio 
(Exhibit C). 

Late in December, 1970, one named ARCIILE GORDON called 
upon the office of the plaintiff and assured plaintiff that 
he would use fifty trucks, union drivers, and would be able 
to pick up the printed newspaper at a later Set: thai re- 
quired by the METROPOLITAN NEWS, and would give other personal 
services of great help, and a better and higher price than 
that offered by METKOPOLITAN, ; 

At no time was it ever disclqsed that the same 
, ARCHIE GORDON was (and still is) at that very moment,in the 
employ of the defendant NEW YORK NEWS INC, (See Exhibit D) 

. whose affidavit was submitted in the motion for sunmary 

judgment of the "News" as supporting the application, and 
which, the District Judge so highly evaluated against che 
plaintiff in his Opinion of June 9, 1975, 

The arrangements for said distribution as carried 
out by GORDON proved disastrous to us, he having received 
some $42,000 worth of Mirror's in i ee and having owty 
paid some $4,000 leaving his warchouse filled with Mirror's 


which were never distributed, nor was plaintsf£€ ever paid 


another cent, as we later learned, 
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It was subsequently discovered that GORDON did not 
have fifty trucks, but had two, the drivers who were non- 
union, and he had failed to live up to his inducemeny, that 

on 
prevailed, the decision to distribute with him or his 
company, Gregg, News (Brooklyn), instead of Metropolitan News. 

GORDON in his Examination Before Trial stated he 
knew no executive in the circulation department of the NEWS, 
emphatically repeating that answer, yet JACK UNDERWOOD, 
circulation director of the NEWS, knew of him at once by 


name, even though there are many hundreds of other employee- 


truck drivers (p. 99 } of Underwood's -testimony), and(p.tg J 


of Gordon's testimony) CORDON distributed the MIRROR for about 
fot weekg by arrangement with the defendants AMERICAN NEWS | 
CO, and UNION NEWS COMPANY (again contrary to the District 
Judge's opinion). 

When this plan,at the very tkreshhold, to destroy 
the MIRROR, and wh‘ch easily could have resulted in its 
demise, METROPOLITAN NEWS revagreed to distribute the 
DAILY MIRROR,and did so for almost 13 months; contrary to 
the opinion of Frankel, D.J., peDe) 

Defendant Garfinkle stated in his testimony that 
the defendant UNION NEWS distributed the Mirror for many 

(23 
months, (pS) and McCullough stated about a weck, Mr, 
Geraghty's papers in the motion for summary judgment stated 
about one weck also, (pe F). 
The facts are that the defendants, when examined 


could not and did not testify truthfully, at any and all 


key points, 
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Once the newspaper was distributed by METROPOLITAN, 


sales started to increase as did classified advertising, and 
everyone on the editorial staff was given increase in their 
salary, Classified advertising also inereased,and other ads 
were obtaincd such as American Tobacco Company, ClCe 

The circulation. director of defendant NEWS, carning 
$75,000 a year in salary, JACK INDERWOOD, testified and con- 
ceded (p, UF annexed hereto) that the MIRROR wis a well- 
produced newspaper, and stated that at times both the NEWS 
and plaintiff's MIRKOR had the same headlines and same front 
page photographs on the same day's edition. 

Our examination of Underwood, further disclosed 


that he was president of the GAYNOR NEWS COMPANY in Yonkers, 


and that company had been acquired by the NEW YORK NEWS (at 


nN “ 
that time unknown to us). Gaynor was distributing our news 
“) 
Ja Hi 
papers in the Westchester area and upstate. (Exhibit de 


The defendant NEWS,now that ARCHIE GORDON,no longer has 
in a position to destroy plaintiff's business, engaged the 
clandestine cooperation of the defendant UNION NEWS COMPANY 
with its 650 centrally located newsstands,not to distribute 
plaintiff's newspaper, and with control through Gaynor News 

MikhoR 
(which it owned) of the upstate area, the upstate-edition 
finally after 14 months of life, was destroyed, This wasn't. 


too difficult to do se, even though the product struggled, 


not knowing the plan to destroy it was working from the 


first day of its birth, 


» 
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There cal » time when it was clear, that defendant 
HENRY GARFINKLE: was lr control of our ources and meuns of thie 
distribution and circulation of our pulblicalion 

We therefore set oul to mect in one Way oO} nother 
with Garfinkle as the central cause of oul problem. tlle re- 
fused a direcl meeting with 1 id so I had to eall on interr 

' ; ! 

mediaries who were close and friendly with Mr. Gartas kle. 


This covered a period from February 1971 to the 
ye 


last known meeting for such purpose, on r about e 15tl 
day of November, 1971. 
We are attaching herewith an affidavit ol ne 


Philip Budin (Exhibit 11), Sworn to anc who relates therein 
that effort by Mr. Budin to obtain the .change of mind of 
Mr. Garfinkle, as to his purpose to destroy the MIRROR as 
a competition to the "SSWS". 

There can be no question but that we of the MIRROR 
knew and could identify the cause of our threateninc downfai”. 


The Court will note that the defendant Garfinkle's; 
; i | 
answer to our complaint, in support of*his general denial 


is an allegation of the sole basis for his rejection of our 


MIRROR, for his widespread and strategically located news- 


stands, was: 


“coercing the defendants (cxcept the 
"“NEWS") to purchase and sell on its 
newsstands the publications of che 
plaintiff at. excessive and unreason- 
able prices, which leave no adequate 
return to the newsstands of ANCORP 
NATIONAL SURVICKS INC., and which 
are discriminatory and in excecss of 
prices charged to others by the 
plaintif£.” (See answer datea | 
April 9, 1971.) 


ox De 
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It is to be noted in passing that in the extensive 
testimony given by Garfinkle on_ his examination before t rial, 
he never testified to, nor did he assign these specific 
reasons in support of his claim, We shall herein show that 


each of these statements of the four defendants, Henry Gar- 


finkle, American News, Union News and Ancorp are contrary to 
the actual facts as we hereinafter recite them. 

At that time, I had been made aware that Garfinkle and 
Rosen (Metropolitan) had heen feuding with one another, in 
view of which,I now felt that a weeting with McCullough might 
be productive, 

Whereupon I proceeded to communicate directly with 
the Garfinkle-controlled companics, speaking to William 
McCullough, nowinal operating head, (Actually, as will appear 
in his testimony before trial, a mere lackey of the hapolfonic 
Mr, Garfinkle,) a 

Keeping me waiting for weeks, undoubtedly at the 
behest of his boss, he finally consented to meet with me 
at 1:00 P.M, on June 8, 1971, about three months after the 
present law suit had been started, at the offices of American 
News Co,, Varick Street, New York City. 4 

At that meeting, McCullough reminded me that Metro# 
politan News had been in touch with him, and that he had 
refused their offer of ll¢ (ca) per copy; and so I immediate- 
ly responded by stating t’.it we could now deal directly 
with his company, and that he could have the MLRROR for 10¢ 


a copy. Mr. McCullough replied that he would have to take 


the matter up with his Board of Directors and get back to me, 


= 
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I also advised Mr, McCullough that if price per copy would 

be the solution of our problems, then we would drop the law 
suit against all pertics, 

The affidavit of Mr. Budin is entirely true within 
my own personal knowledge, so far as I lived through that 
whole gamut of experience, Mr, Budin, as stated therein, 
reported at once to me the facts of his efforts through 
third persons naned therein, who made che more direct con» 
tacts with defendant Gurfinkle, 

The people named therein are of relative prominence 
and their common report to Mr, Budin (the corporate under» 
writer, and later Chairman of the Mirror Board) after having 
interviewed and made contact with the defendant Garfinkle, 
that he would not reconsider or further entertain the restor~ 
ation of the Mirror to his controlled newstands, refusing to tale 
their personal pleas, Not one of them#reported that the 
refusal was for economic reasons. 

On the contrary, I arranged that a very close 
intimate personal friend, one Sylvia Filler, whose relations 
with Garfinkle might be described "as like that of an adopted 


daughter", to get Garfinkle to cease his hostile attitude 


toward our Mirror, and to replace it on his stands;and the 
only answer she got from him was, "stay out of this, it is 


bigger than you think," ' 


The Court wil) understand that it may be necessary 
to serve Ms, Filler with a subpoena as a naturally reluctant 
witness, 
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Bearing, in mind that the Metropolitan News Company, 

by David Rosen, its head, hid, become our MIRROR's cxclusive 

fre 
distributor, in the regular course of its business, soughe 
to get the Amcrican-Union News Company to accept our Mirror 
for sale on their vast network of newstands, but was un= 
successful in thac effort, He also reported to me and gave 
us permission to deal directly with Amcrican-Union Compiny. 
This release to us by David Rosen, was important because he 
was thereby waiving his di: tribution commissions; which 
would enable us to give to the Garfinkle-controlled companies 
a lower price per issue, 

The affidavit of Philip S, Budin tells of his having 
taken up the problem of the Mirror's circulation through the 
American and Union News Companies, through the well: nown 
author and columnist and television personality, Cindy Adams, 
who at that time was a featured write~ gf a column for our 
Mirror, 

Joey Adams, her husband, equally well-known, and 
a friend,and also known to be "Like a son" tothe defendant 
Henry Garfinkle, acted with his wife, Cindy, to adjust 
matter with Garfinkle for us, 

Ynable to receive any light from Mr, Cerfinkle on 
the subject, Mr. Adams arranged a meeting with atcorney, 

Roy Cohn, at Cohn':: home, he being Garfinkle's personal 
attorney. ’ 
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These cfforts had been preceded by Mr, Budin's, 
with the late Jacquelin Susan; one Judge Kreiger, and also 
the son of Surropate DeFalco. an attorney and fricnd of 
Mr, Budin, and by others, 

Mr, Budin eventually met at Cohn's howe, with a 
number of the above-named present, at the same time with 
Coha, and with a man named Willie Levine and a fricnd of 
Levine's, name not recalled, and a number of Mr, Cohn's 
personal friends, 

Mr. Levine was described by Mr. Cohn,as onc who 
could ewlain the true nature of the problem of the non 
acceptance of the Mirror at the Union Newsstands, 

Levine, who is defendant Garfinkle's brother-in-law, 
made it clear, that normally, he, Levine, could approve any 

, publication for sale, on tue Union News stands ---= but in 
the case of our Mirror, which he beliewed could be profitable 
and acceptable to him, he was not free to exercise his 
business judgment, but that he had to bow to Garfinkle's 
personal dictates in that matter, 
However, Roy Cohn agreed to have a talk wi.i Gar- 
finkle to make him change his decision, 
WAS 

. Levine, saying Cokn's effort would be useless, Upon 
the departure of Levine and hie friends, after a private talk 
with RoyCohn, Budin was told, by Cohn, that the real reason 
for the Mirror's rejection on the newstands of Union News 


Afns 
Cou.pany,was the . .fluence of the competitor NEW YORK ‘Pits, 


and a deal made with Henry Garfinkle,4aa7r O¢FEROAN) NEWS Ing. 
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The credibility of such influence, could easily be 
understood in the light of the documented fact that the Union 
News Company, carneu over $1 million a year in dealing with 
the defendant NEW YORK NEWS, INC, (Exhibit jy ) It also 
must be called to the attention of the Court, this close, 
shady relationship was only a continuation of the unsavory 
relationships which hed been exposed by the Government in its 
suit in this very Court, 70 CIV 577. See also opinion, 
Bonsal, D.J., November, 1973, Pe 2 

We here present a statement of the various individ« 
uals who together, constitute, as thus far disclosed, the 


defendants in this casc, 
THE DEFENDANTS CAST OF CHARACTERS 


The late FRANCIS M, FLYNN for 27 years, 
President, publisher and finally Chairman 
of the Board, inclined,by his own acknow- 
ledged precepts, to favor the elimination of 
all competition, as reported gin the Daily 
News dated November 1€, 1974 in Mr, Flynn's 
seco: i-page obituary,which quoted Mr, Flynn 
as saying: 


"T can't understand why anybody 

reads any other paper or why ; 

advertisers use any other i 

publications," 
+ * *& * & *& ®& 


JACK UNDERWOOD, circulation director of the 
"News" at $75,000 a year (employment recently 
terminated): tho had a contingent bonus, and 

a stock interest,in News Inc.; who professed 

a working ignorance of matters affecting his 
sole morning tabloid competitor and a complete 
lack of interest therein; who also contradicted 
one of the principal witnesses, ARCHIE GORDON, ; 
of the defendant "NEWS", who, affidavit the 


District Judge adopted, as ‘eat force in 
the recent motion for sum *) «ment, 
Underwood admits being, a ~tor of New York ' 


News, Inc, F ' 


Ne EN i Ae CE Rt, el eT ett, 
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HENRY GARFINKLE, referring among other thing: 
to the WALL STREET JOURNAL articles starting 
with #1 July 3, 1969 headlined as "A-ROUGII 
DEALER ;: CONTROL OF NEWSTAND DISTRIBUTLON 
PROVIDES GARFINKLE WITH POWER OVER PUBLI SHERS ,." 
Further described in that series of articles 

to have Mafia ties, and a special self-con 
fessed bencficiary of extorted subsidies = 4,962 
through 1969 (p. 93, EBT, 10/19/73 (exhibited 
by Defendant NEWS to the District Judge). 


In a trade publication (exhibited to the 
District Judge by defendant News) titled 
MORE, it gave description of the gangster 
ties of defendant Garfinkle, 


weekeekekekekeeetk 


WILLIE LEVINE, a brother-in-law to Henry 
Garfinkle who is referred to in the scries 

of articles of the Wal! Street Journal dated 
July 3, 19) as a man with strong-arm con- 
nections; who,as an EBT witness declared him- 
self,as a salaried employee of (Ancorp) of 
$35,000 a year, but could aot describe his 
official duties, except to repeatedly de: lare 
himself in mute form as an "executive", 


weReraeKk KKK KEKE 


WILLIAM McCULLOUGH, who as "Bresident" of 
ANCORP, and chief executive officer of American 
News and Union News, etc, at an annual ev ‘ary 
of $55,000, could not or would not de the 
duties of his subordinate, Willie Levi. ex= 
cept to repeat the formula, quote, "executive"; 
and who,at the same EBT sessions held recently 
May 15, 1975, squarely contradicted his Lissae 
associate, as to their joint attendance ,only 
one or two hours before the examination, at 

the Ancorp executive offices, in ostensible 
joint preparation for said examinations,’ 


EKER ES BE DVWS 


ARCHIE GORDON, a truck driver, employce of 
the Daily News for some 40 years or less, 
whose activities in @raud of the plaintiff 

as appears in the record are elsewhere herein 
dictated and detailed, and of whom Mr, 
Garfinkiec referring to truck drivers as a 
class, stated under oath (October 19, 1973, 
pe 81, EBT): 


"y wouldn't trust them for as far 
as I can throw a sate,’ 
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THE INTERDEPENDENT NAT:'RE OF 
THE DEFENDANTS! IN'TERRELATED 
BUSINESSES, AND TIE DIRTY TRICKS 
OF THK TRADE 


[Ee OTRADE 
The defendant corporations, under defendant Gar~ 
finkle's control, deal with wholesale distribution and cir= 
culation of all magazines, and deal with mass sales of per- 
jodicals and daily newspapers, at their 650 strategically 
located newstands, and also serve some 11,000 independent 


newstands, in and about the City of New York$- 


The Greater Boston Distributors, a company owned by 


' Garfinkle, covering the greater New England area in the mass 


distribution of periodicals, including newspapers to newstands 
in that area, 


Manhattan News Company, an exclusive magazine and 


: periodical distributor to all newstands in Manhattan, is a 


Garfinkle family-owned operation; and strangely enough, the 


& 
defendant Garfinkle, at the head of the American News Companr, 


a publicaily owned stock company,now part of Ancorp, had 


' arranged with complete impunity, that that vast business of 


' distributing magazines, should be taken over by his family. 


Mr. Garfinkle testified thac he arranged this vast 
conflict-of-interest transfer, without the slight. st objection 


or criticism of his supposed members of his Board of Directors, 


. of the three defendant companies; the voluue of business 


represented thereby runs well into six figures, monthly and 


annually. 
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The Gaynor News Company, a whelesale distributor, 
has been owned by the defendant “NEWS", of which Jack Underwood, 
the circulation director of the New York News and a member of 
its Board of Directors, was also Pr. sident of Gaynor News, 

The plaintiff MIRROR was also under contract with 
Gaynor News at a time, when plaintiff had nolnowledge of 


the defendant NEWS ownership, of Gaynor News Company. 


sale of plaintiff's MIkROR_to_the newstands was dependent upon 


delivery media, owned by hostile individuals cach of whom had 
his own motive, however secretly carried out, for the destruc= 


tion of plaintiff MIRROR *- ; 


The magazine distributors could dictate to 
the newstands thet they would not reccive 
essential magazines, a large source of 
profit to those newstands, Thus, if the 
magazine distributor suggested or dictated 
that the particular newstand refrain from 
displaying or sclling thegplaintiff MIRROR, 
the MIRROR could be choked off at such 
source of retail sale, (Hereinafter we 
shall show such typical results at independ« 
ant newstands, where objections could be 
heard calling the Mirror was a "communist" 
and "undesirable" newspaper and "was out 
of business",) 


When my office was deluged with hundreds of phone 
calls,asking where the Mirror could be purchased, some of my 
associates and I went out into the field to investigate as to 


the cause of this broad-scale inability on the part of inter- 


‘ested newspaper readers, and would-be buyers of the Mirror, 


I found upon interview with many newstand operators, 
‘along with my inquiring associates, that the newstands were not 


showing, displaying or selling our Mirrors, were burying them 
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under the counters and when asked by customers, said they 
had no Mirror, or in some in: tances, said they were not 
allowed to sell. 
That in many instances, we found newsdealers threat- 
ened, and in fear of the loss of popular-selling magazines, 
Principal such offenders was Manhattan News 
(Garfinkle); Gaynor News (New York News~controlled); Great 
Boston (Garfinkle), 
The obvious contact man tying in all these operations 
was undoubtedly Willie Levine, who,under examination could not 


"executive" in 


define his duties beyond calling himself an 
unison with his $55,000 a year superior; and said Levine was 


also described in the Wall Street Journal article as associated 


_ with strongearm,or shady characters, or Mafia, 


This brings us in direct contact with the subject 
of dirty tricks of the trade which became a part of the 
examination before trial of defendant Garfinkle, et al, 

Well known dirty tricks in the trade are: 

1, Burying papers under the counter, 
2. Giving preferred disphy to those 
in favor for money consideration 


or otherwise, 


3. Giving illegal rebates from normal 
price for the trade, 


4. Giving extra copies,unpaid for,in 
exchange for requested acts for 
suppression, 


5. Premature returns (having hidden 
the newspaper), 


6. Delaying, truck ddivery, 


7. Collusive arrangements for the dis- 
appearance of bundles of newspapers 
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All over sashes: New Jersey,in the South, 
Westchester and North to Albany and Canada, came to us the 
evidence of such sabotage, at a time when our newspaper had 
every reason to be popularly ana widely acceptable, as 
aforesaid, 

A principal offender in "dirty tricks" against our 
MIRROR was the combination of Jack Underwood of the defendant 
NEWS and defendant Garfinkle, whose "empire" had a gross income 
from the News annually of more than $1 million from the sale 
of the NEWS (Exhibit fF. 


(It was Garfinkle who testified that his business 


was not interested in money or profits )(That he was not of ' 


any knowledge as to whether his businesses were losing or 
making money on the Daily News, but he did know that the 
' Mirror was a source of loss to his enterprise.) 

At page six of Jack Underwood's EBT, he was asked 
whether he had any communications at all with defendant 
Garfinkle, His reply was that Garfinkle telephonal him and 
when asked by Underwood, "how's business""$ Garfinkle's reply | 


was "I have no room for the Mirror," And when asked, if that © 


e wae” 


‘ ee : 
was the extent of the saticcnsidideme: Miata nothing further 
was_said,and he so answered repeatedly,to the same repeated 
question. 


There can be no question that, that conversation 
was a code conversation, and the result of many previous 


conversations for such ‘srrangements. 
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On the other hand, when Mr. Garfinkle was asked the 
same question as to his conversation or communications with 
Mr. Underwood, his answer was even MORE REMARKABLE, 


"rt hadn't talked with Mr. Underwood - 
for the past three years, (47 ea ) 


This obvious understatement by businessmen with 
large business relations,was part of a consistent paktern 
throughout the examinations of all of the defendants. wit= 


nesses and their counsel's covering tactics_and_promptings 


in disclaimer of the importance of the Mirror as a 
“competitor” of the Daily News; with their concern of the 
Daily Mirror as a competitor, and all boctanse to belittle 

the allegations of the complaint charging monopoly activities; 
as a matter of fact,only most reluctantly did the defendants' 
witnesses admit that our Mirror was a ‘competitor. ) 

It is also significant that, while the defendant 7 
NEWS' circulation director admitted eis he had field men : 
making reports weekly on the sales of the Mirror, the records 
in the files of the defendant NEWS did not contain any such 
records or reports,he €/aimé >. . 

It is unnecessary for deponent at this time to 
particularize the numerous instances in the testimony of the 
employees and associates of the defendant NEWS, and the 
defendant GARF INKLE , and the defendants under his control, 
Deponent will, upon challenge, produce those instances, to wit, 
of their self-contradictions, their inconsistencies, other 


significant admissions against interest. 


«2he ; i 
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PLAINTIFF'S MOTLON FOR FURTHER 
DISCOVERY AND ‘THE DISQUALIFLCATLION 
OF _ROY_ CONN AS ATTORNEY FOR ANCORP 

The Court in its memorandum dated May 6, 1975, 

specifically authorized the plaintiff to 
"make a formal motion secking the full 
measure of any relief deemed to be 
appropriate," 

Our motion duly made, included the demand for the 
enforcement of the prior Order of the Court requiring the 
defendant NEWS to supply us with the contract of acquisition 
of the old Mirror, dated October 15, 1973, 

We also asked that the defendant provide us with 

further discovery of the examination of essential witnesses, © 
whose testimony had not as yet been completed or given, 

" The Court in its opinion of June 9, 1975 seemed to 
have omitted a formal decision on this authorized motion, 
which had been fully submitted on May 27, 1975,ethree days 
h before the time set for our submission of answering papers 
é to the motion for sunmary judgment, 

On page 6 of the June 9th opinion, the District 
Judge made a seemingly afterthought cursory disposition of 
our motion, referring to ovr motion as “grossly tardy and 
| otherwise unmeritorious," 

There can be no question that Roy Cohn, as we now 
show, had become a principal witness for the plaintiff; and 
we now add that he was consulted as a prospective attorney 


for the plaintiff to handle the prosecution of this anti~ 


trust suit, with a full disclosure of our case to him, 
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This same Roy Cohn, while a member of the bar, 
also had the presumption in this case to write a privato 
letter to the District Judge, demanding summary judgment 
for his Ancorp client on that letter alone, (June 2, 1975.) 

OUR CONCLUSIONS AS TO THE 


COMBINED AFFIDAV1TS FOR 
THIS NOTLON 


A, We submit that the District Judge, in the 
presence of the recusance process, had no alternative, but 
to suspend 211 deliberation on the merits, on the two sets 
of motions pending before him on May 29, 1975. Such wos 
his obligation under Sectic 144 titYe 28 USC, and also 
455 Title 28 USC. 

B, That, just ond the District Judge had declared 
* for an extension for the trial, from June 9th to June 16th, 

it would seem,that a similar obligation rested on him to 
adjourn the dates, relative to the pending motion for 
' gummary judgment, etc, | 

C. That the disposition, made by the Judge on the’ 
merits on June 9, 1975, must be viewed as a legal nullity, 
accordingly. 

D. That, in any event, the District Judge could 
not take the plaintiff's "default" for its withholding of 
any further responsive papers to the motion for summary 
judgment, when such submission would be inconsistent with 


plaintiff's application for his recusance, 
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E, Nor, for the same reason, could the Judge's 
self-initiated claim of a lack of prosecution by the plaintiff 
of its action, be asserted under such circumstances, 

F, In any event, there could have been no claim 
for Lack of prosecution, since the plaintiff was being charged 
rather, with too intensive an effort to proceed, both with | 
response to that motion, and with the discoveries then being 
sought, and for the enforcement of the Court's own order, on 
the defendants, (to furnish plaintiff with the ordered Contract 
of Acquisition, dated October 15, 1963, /* rene, | 

G, The Court must recognize that none of the advers~- 
aries of the plaintiff demanded any dismissal on the grounds ' 


nf non-prosecution; on the contrary, the history of their 
conduct throughout this case (except on their sigle, denied 
motion to dismiss for lack of prosecution in 1972) was to 
welcome and encourage delays; in fact, the Court's own decision 
of June 9, 1975 can be read to charge the plaintiff with ie 
intense prosecution, in secking the aforesaid further dis- | 


coveries, and for the enforcement of the Court's order for 


discovery, by its motion returnable May 27, 1975. 


H, The Court's decision of June 9, 19975, by faucing 


plaintiff and its counsel, “in good faith" in the exercise 
of applications under 144 and 455 of Title 28 USC, and 
rejecting adversaries’ claim that we made the application 
only "to delaysecesscevcoebdy any means", as a matter, of Law, | 


we submit, was precluded from either taking our "default" or 
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dismissing it for non-diligent prosecution, The Court has 
punished plainctiff,instead,for exercise of that right under 
the two Sections, 

I. We submit that the administrative calendar- 
clearing rule cited by the District Judge, could never have 
been intended to deny a plaintiff of due process, or to 
apply in the midst of prosecutive activity. 

J. The grant, by the District Judge, of summary 
judgment to the defendants, on a bam affidavit, of the attorney 
for the defendant "NEWS", and two accompanying affidavits 
(on mere collateral matter, and by one, by an individual, a 
truckman, described by co-defendant Garfinkle,as in any event 
not worthy of any belief, and by another in defendant's enploy) 
was an unduly hasty act, 

K. That the grant of summary judgment on an 
attorney's affidavit, and worse, upon 4p individual, curt 
letter of attorney, representing three of the defendants, 
who otherwise never herein applied for summary judgment, is 
further evidence of such undue haste, 

L. The denial by the Court of our application for 
further discovery, and for enforcement of its  %wn order, on 
a fundamental issue of discovery, was further evidence of 
unusual haste, 

M, The acceptance by the Court of an attorney's 
affidavit, and by a bare letter from an attorney in principal 
support , requesting, summary judgment, is in specific , 


violation of Rule 56(c) FRCP, covering "summary judgment": - 
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"Affidavits shal] be made on personal 
knowledge, shall set forth such facts 
CK aa see . . . 
as shall be admissible in evidence, 
and she.il show affirmatively, that 
the affiant is competent to testify." 
While the defendants were under obligation to furn- 
ish legal and competent evidence in support of application 
for summary judgment, the plaintiff on the other hand wa: 
entitled to obtain leyal evidence cut of the mouths of the 
defm dants on ,re-trial discovery, and should not be relegated 
to a chance obtainment of answers,necessary and essential to 
its case, from hostile witnesses on the trial, as the District 
’ Judge did at one time declare, (Obviously, a trial jury 
’ cannot be made to wait upon such confused and conflicting 
developments, ) 
WHEREFORE, we usk the Court; 


a (1) That Judge Frankel withdraw, iu anticipation 


of the within application; e 
(2) That the newly assigned Judge vacate the 
é proceedings, eh and alJ, whica took place on and after 
May 29, 1975; 
. , (3) That the Court set a new schedule of dates 
: for the continuations of the pending discoveries and the 


application therefor and one for the ultimate trial, with a 
denial of the present joint applications for suwmary judgment 


by the defendants, and grant of the within motion for 


2 


vacature, ) 
gt “fs hati. Mg 


' Ae : ) 
VO SU Grete 
Sworn to before me this ROBERT W, FARRELL 
2 } 
nk, day of June, 1975. 4 ; 


' 
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STAT: OF NEW YOPK ) 


COUNTY OF NLW YORK ) 


PHILIP S.BUDIN, being duly sworn depo 

I was publisher of the DAULY itl 
publication. 

I discussed with Cinay uit »% wrot a pc bie 
DALLY MIRROR in 1971-1972,the tact that the NIK 
Mnion «ws COM F 


distribution problem with the 


ANCORP,INC., a defendant in a law su 


ee 
— a EE OY 


Cindy told me that she and Jouwy Adams we: secs clos. to 
HENRY GARFINKLE ond that she and Jovy yuld try to werk t.1lngs out 
so that the newspaper MIRROR would be able to Mare arraie.crents f£0F 
i 
stands. 


sucia distribution and be placed on the Union News 


An appointed time was arranged to meet at Roy. Cohn's house 


at 39 East 68th Street,in the City of New York.1 was told by Cindy 


' that Cohn was garfinkiec's attorney and fricnd and if anyone could 
' 

do this,Roy Cohn could. 
Previously ,Judge Kreiger and Anthony DeFalco were asked to 


tried to contact Garfinkle. 
| 


Wy c , ; ‘ 
 help.They met with Garfinkle ,and spoke with him on the telephone 


'' but to no avail.Others Lso 


" When I arrived at Roy Cohn's hone,there was Mr. Cohn ,Jocy 


4 P : 
(} Amams,Cindy Adams, and two of Mr. Cohn's male fricnds.A man named 


erveafter with two women. 


Willie Levine and his friend arrived th 
told us that Willic | 


Prior to Levine's arrival,Mr. Cohn 


Levine could tell us what the problem £ the Union News Company | 

i ' + 

| was in not taking the MIRRUR for sale on its news tands ,and after | rh 

i} ae 

| we knew the reason why ,how it could be solved. " 
‘ 


After Cohn t-\d Willie Levine,why Cohn had requestcd his 


| coming to his 
, ; { 
| it was within his power and authority to decided what should be 


home for this meetiny,Levine replicd that normally : - | 


—— niin omnew a eae 


ee 
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or should not be o» tl wstar rated 


Company ) 


But, th \ t t i 
thought tt I sla t ‘ 
judgmentmar f t+ 1 
Levi P { " ] ' P i t j is 
responsibl C th i) t { s rtd 
at the Union “ews Company tand 
Le e furtner ta { } } 
« this casc,it ¢ 1 not pre i ri > 
his decision. 
Cohn ,then said he would t lk with Garf kle, a try ard 
° , pursuade him to change his deci sion.Levine then said,ohn could 
! try but,"it was like hitting your ne id ayagnst stone wall." 
h Levine was asked,why Garfinkle had this attatude against 
i 
" the MIRROR.He proceeded to give a number of reasons,one being 
jj) that at was a racing pape r,and another having to do with Havi i 
i Rosen,who was the owner of METROPOLITAN NEWS COMPANY,with whoi 
he had aome previous difficulty some time ago and whose company 
was now distributing the MIRROR. 
Cohn then took Willie Levine aside and spoke wl th him 
i privately for about five minutes.Levine and his fricnds then left. } 
\ Cohn returned to the group,Cindy,Jocy,Cohn's two friends and neaas 
; 
Cohn then st:ated the real reason the MIRROR could not be | ! 
put on the Union News Company stands~------- was *kuk the NEW YORE | 
' (DALLY) NEWS. 
That the"NRWS" had made a deal with Garf inkle,the result 
: no MIRBORS ON ANY NEWSTANDS, that ANCORP, (Union News Co.) or | 
| Garfinkle contro’ ied,or where Gar. ikle co :ld excersize his | 
influence. eg 
i “4 Cohn then promised Cirdy and Joey ,he would meet with ae st 
5 eae inkle,speak with him persons / and try to make him change his | 
| > i ‘ 
mind. t 
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Cindy Adams then told m 
t 


contacted Garfinkle,and was 


When that intormation 


was in grave danger f vorng out 


When Cindy Adams arrany 


with Willee Levine being present 
contract to continue to write «a 
thas she would be pard for her 


Further Jovy Adams got. m 
wiven a block of sitock mn the DA 
the problem we were living with 

When I made this offer to 
about this later(another time). 

At that meeting I also spoke 
represeiuting the DAILY MIRROR company 
for the law suit that was pending,but 
general coun:*l for the MIRROT.We also agrecd that 
lished the ending of our circulation problem with ANCOR?, (Union 


News Co.) this law suit would be witndrawn 


Conn,his 


as its attorney,not 


fixm would 


settled.Cohn 


‘ould ond 


tlk 


firm \ 
only 
become 


' 


accomp~ 


said 


he would think about it,but first he was going to talk with 


Garfinkie. 


Cohn was also told at that mecting,that without the MIRROR 


being on ANCORP'S newstands it would certainly fold. 


Sworn to before me thi: 


20 


eeeh cay of June 1975 
Aareneee Ps 


TAWRENCE C. re ~~ 
Wotery Public, State of New York 
No, 62-4516393 
Qualified in Suffolk County 
| Term Kupires March 90, 1078 


: 


i 


' 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ee ee me ee EO ee ee ee me Oe ee Oe Oe OO OS Oe OT OY Oe eS OE 


DAILY MIRROR INC,, 


Plaintitf 


72 €3V i233 


~against- 
AFPLOAVIT OF SS SRVICE 


WewW YOR StWs , TNC. ,WARRY SGARPINELE, 
UNTON NEWS COMPALY. ,INC. ,2UicRICAN NkwWS 
COMPANY INC, ard ANCOR? , iC 


Ere 


STATE OF F124 YORK ) 


COUNTY OF Wow YORK ) 


i POSERT W.FARRB LZ ; @uly svorn deo20525 and says: 

i true 

\! nn *a s. 1 = — “29 4 a 

Yaat on the 17th Jias of June 197o,cdeponent sarved a cony, of 
Bit ee erat 


(afTON/return:'*? tuly 3xrd,; i775 at. tae PESEYU CE Coure, 


WOLTCE © 


Southern vistrict,Foley Sturt, ies York,oy depositing in a sels 


stamped address ed wrapper in a United States Post office at 45th 


Street and wexington Avene 1.Y.C to tho followings: 
! 


Townley ,Urcike ,Cartor & Rodgars Mays. 220 Past 42nd St .N.¥.C. 
Barrett G.lxreisberg osi,. 104 bast 4Qtn Strect New York City,N.¥ 
Sa..,b3con,Bolan & Iianle Esqs,39 Cast GSth ftrect,dJaw York,§« 


| 
What on the 27th Jay of June 1975,deponent served a true 


fe | copy of a Supplemental Affidavit and Affidavit of Merits upon 


Townley ,Updike,Carter and Rodgers .oq5. 220 Eust 42nd St. Ne y.c 
{i Barrett G.Kreisberg Esq. 104 Lasty4jth Street,New York City, 
Saxe,Bacon,Bolan & Manley Esqs 33 Last 6Ctu Street,New York Ct 


by leaving true convies at each of the above attorney's office. ; 
@F a true copy = 


| That on the 30th dav of June, 1975) deponunt servéed/a memoranwina 


| Al iV iY 4 +Q 0Q ) 


Se ao ee re 


| Sworn to betore me this ‘ \ 
us ROBERT WW BARRERS 


27th day of June 1975 
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Department af State 
Albany 


IT IS HERESY CERTIFIED THAT THE 
CERTIFICATE OF INCORPORATION 
at 


Daily Mirror, Inc. 


4) 
WU) fed. UW. 


Paty Midriess my hand andlheafpcal sualof lhe Loparlment of ale 
ze ah thetity of Many this. _ tb th day of —fpualy— M964. 


Seerelary of ‘Slale 


ae een oo omen nee oe 


Class of Merchandise: No. . 38 File No... B-7955__ 


Date of Registration: May 27, 1964 Registration Expires: May 27, 1974 


Date First Used In UNITED STATES: ---- 
Date First Used In NEW YORK STATE: May 24, 19° 


WITNESS my hand and the seal of the Department 


of State at the City of Albany, this 
day of May _ 


f 2 
a f” anes 


décretary of States, ¢ . 


cae ae Ft 
Pane RUAN 


Joha J. Froxer, 


27th - 
1964, 


Deputy Secretary of State 


Form AD 263 
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7 e me ve / | o f} A j oy: ci. ; 
Jertifiente of C/rade-C/Vhark Syvegiotration 


I, JOUN P LOMENZO, SECRETARY OF STATE OF THE STATE OF NEW 


YORK, do hereby CERTIFY that in accordance with the application filed in this office on 


the... 26th day of... May, ee 19. €4 , the TRADEMARK described 


below has been duly registered in this Department pursuant to -\rticie z.. of the General Business 


Law, in behalf of. ......._...... DAILY MIRRORING. . (a N.Y. corp.) 
Name 
we esseeese-n 9. West. 54th Sto, New York. New York 
Address 


Description of Trademark aad Description of Goods on ‘Vhic: the Trademark is Used: 


"DAILY MIRROR" 


Used in connection with a Daily Newspaper Publication. 
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THE City OF NEW YORK 
OFFICE OF THE MAYOR 
New YORK,N.Y. 10007 


December 22, 1971 


Mr. R. W. Farrell 

President 

The Daily Mirror 

41-17 - 27th Street 

Long Island City, N.Y. 11101 


Dear Mr. Farrell: 


Congratulations to the New York 
Daily Mirror. 


It's a happy day for your paper and 
for our city, which has benefited from the addition 
of a vigorous new voice in the field of journalism. 


Moreover, your survival in an era 
when the trend is for publications to collapse is 
testimony to your courage, dedication and know-how. 


Best wishes for the future. 
Te r6, 


~ 


f etd Lindsay 
Sy Oe 
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FRANCIS J. COUGHLIN 
ATTORNEY AT LAW 
132 EAST 85TH STREET 


NEW YORK, N. Y. 10028 


--"\ TEL. (212) 288-2097 
if eo (212) 288-2008 
act 


January ll, 1971 


Robert Farrell, Lsq. 
Rothblatt and Rothblatt Esqs. 
232 West End Avenue 

New York N.Y, 10023 


Dear Bob: 


Congratulations on your new venture. Hope you are 
successful. 


I have tried to gct 2 copy of the Mirror but none of 
the news stands around here (86th Street) seer to have 
it. They seem upset that they can't get the paper. Appar- 
ently you have struck ready market, if you can produce 
it. 

All the best. 

Very truly yours, 

PRAANCIS I. COUGHLIN 

pe 


. 
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A Confidential Letter 
to Advertising, Marketing, 


THE GALLAGHER REP 
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a 230 PARK AVENUE, NEW ORK, N.Y. 1001 


and Management Executives 
Edited and Published 
by Bernard P. Gallagher 


MU 9-9000 
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As i “4s 

tf 3 * 
io ry, New York. March 2h.,.-1965 Sg | 
iJ eT ets Vober Rea, Number 12. . 
‘¢ Dear Sir: ‘ 
(+ y 

U.S. MOVES AGAINST NEWSPAPERS. Justice Department instituted four antitrust r 


> a TEE ERO on | ge 9g y-o—e— : : > : 
f suits in past year. More to come Publishers worried. A‘vertisers interested. _ 


“g° Wx1l aftect od rates.” Change entire financial outlook of newspaper publishing. < 
A 4 
a Cases pending. Justice Department: 1) Wants E.W. Scripps to rid itself of stock of = 
: Cincinnati Enquirer, because it owns Cincinnati's other evening paper, Times Star. 

x 


, £2) Accuses Lima News, Freedom Newspapers of driving Lima Citizen out of business by ‘ 
* Bintentionally operating News at a loss. 3) Objects to consolidation of Tucson Daily : 

. yitizen and Arizona Daily Star. Citizen trying to acquire stock of Star. Two papers - 

; i as unit in everything except news and editorial departments. 4) Demands Times* 

C7 drror divest itself of controlling interest in San Bernardino's Evening Telegram, Morn- 
zing Sun, Sunday Sun-Telegraph, because Sun papers are Los Angeles Times’ chief compe- 


‘ — in San Bernardino area. 


t jon ange of attitude. Jygtice Department formerly tolerant of newspaper monopolies on 
“tguies of economic hardship. ‘Pe éd “Sam Newhoiise , owner of New Orleans Times- 
‘Picayune, “to buy competing Item because there were no other bidders. Hardship illu- 
sion fostered by publicity given newspaper foldings, strik2s, high operating costs, 
competition from other news media (radio, tv). Justice Department now realizes news- 
paper business far from depressed industry. Some p apers mismanaged; others fail to 
chargé with times; but great majority make money. Gross revenue for all U.S. news- 
papers $6 billion. Up 6.7% per year since 1947. ‘ill hit $10 billion by 1975. Ad 
revenue last year totaled $4.1 billion. 8% over .363. Paid circulation now 400 mil- - 
lion. Pressure against newspaper monopoly strong in Washington. Congress disturbed 
‘that 1,O"cities are oné-publisher towns, moré” than”95% ot” aaily-newspaper cities. 5 | 
In 10 years. cities with competing newspapers have dropped from 106 to 66. 654 U.S : 
dailies, more than 40%, are controlled by 130 chains. Federal Communications Coumis- 
sion tries to keep radio and tv stutions out of newspaper control. 


Outlook. New U.S. Attorney General Nick Katzenbach will pick his spots. Concentrate 
4 On safeguarding competition where it now exists, breaking up single ownership where 
two age are still eee ted Mcst Poni enere in One-paper towns safe for time 

OL bnnladtay maha Si loie 5 ple pone ES fa Taal Lk ebatll . 

@cner N imes uses similar tactics unfairly cosinet 

. : t San Francisco, to prevent any agreement between Hearst's Examiner 

Sand the Ghivemiate that might result in situation similar to Los Angeles when Hearst 

en morning Examiner with evening Herald. Gave morning field to Norman Chandler's 

a : ¥os Angeles Times. 3) Milwaukee, regarding feasibility of splitting Journal and Sen- 7” 
timel (purchased by Journa) in 1962). 4) El Paso, where Herald-Post and Times have 
jorqnt business operation similar to that under Justice Department attack in Tucson. 
Next+step: Katzenbach will re-examine estabiished monopolies such as Sam Newhouse prop 

\ erties, in Syracuse and New Orleans, Hearst's in Albany, N.Y. Major newspaper publish-* 
ers should follow example of Times Mirror's Norman Chandler, stress diversification.” 
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THE WELKLY GUIDE TO NEW YORK « 101 WEST 57th STREET t )4, NEW YORK, N. ¥ ! . 586 


ESTAULIUHEAD IN 19993 


Dear Bob - 


I've encountered considerable, even inordinate 


difficulty in purchasing the Daily Mivror. ihe paper 
isn't properly displayed; the pile either is hidden 


under other newspapers or obscured by the pornographic or 
weekly foreign press/magazines. 
The present production of the Daily Mirror is an of- 

interest daily and deserves be * treatment tnan is 
accorded by most of the newsstands with which I am 
personally acquainted, e.g., the popular stand on ,3 
and Madison doesn't cary its; it is buried under stacks 
of other periodicals in Tudor City (the address, I believe, 
iss 25); it is also entombed at the Lex. and 51 Street 
Stand; a hunting expedition must be organized to find one 
in mid-town Broadway; if you dig far enuf, you'll come 
aeross the Mirror in the candy-stationery stores on Queens 
Blvd. and 67 Ave., Forest Hills; sometimes I see one at 
57 and 7. 

I like the new version of the old rag. You hove 
a star-studded array of byliners who’? be bought if the 
public were aware that they Weare lighting up a bright and 


breezy daily. 


C/kg Irv Cahn 
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PATROLMEN? S BENEVOLENT ASSOCIATION 


FDWARD J. KIERNAN 
Preaident—1 10th Pet. 


ROBERT M. McKIERNAN 
lat View President— | Oth Pet. 


FRANCIS J. ROONEY 
2nd View President—lird Pct. 


MICHARL S. RICHTER 
Treeswer—1 10th Pct. 


NICHOLAS L. CHIARKAS 
Receding Secretery—)Itn Po. 


PETER P. RECCHIA 
Firencias Secretery—24th Pct. 


JOSEPH R. FERRANTE 
Finoncsal Secretary—60th Pet. 


BURTON S. BORKAN 
Finencial Secs etary—7Oth Pet. 


JAMES J. DISKIN 
Financial Secretory—2éth Pet. 


JOSEPH L. MANGINELLI 
Financial Secretary—61 st Pet. 


| WALTER A. SCHILT 
) Fi~-neiol Secretary—| td Pet. 


MALACHY T. HIGGINS 
Financial Secretory—42nd Pet. 


OTTO G. PETERS 
Trustee: B--oklyn North—S. th Pet. 


MICHAEL P. MCDONOUGH 


Trustee: Richmond and Lower 
Manhetton— 120th Pct. 


WALTER C. DONOVAN 


Trustee: Monhottan North—28th Pet. 


JAMES F. KEEGAN 
Trustee: Brooklyn South—76th Pet. 


MICHAEL DeMARIA 


Trustee: Manhettan Sovuth—Pth Pet. 


THOMAS A. VELOTii 
Trustee: Brona—Mey. Pet. #1 


JOHN ALIGHIERI 
Trustee: Queens—I1 1th Pet. 


VINCENT J. DOUGHERTY 
Sergeant-ot-Arms—79th Pet. 


OF THE CITY OF NEW YORK, INCORPORATEO 
250 BROADWAY * NEW “ORK, WN Y }ooo?7 


(212) 233.5531 


June 25, 19/1 


Editor 

Daily Mirror 
New York, N.Y. 
Dear Sir: 

XI wish to take this onportunity of thanking 
you for the editorial which appeared in your June 
9th edition pertaining to my election as President 
of the PBA, 

Your very kind words were read with much 
appreciation on my part. 

Sincerely, 


Edward E Kiernan 
President 
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Bartel}'s mag area and will henceforth functio. as V.P. and Marketing Dir. of both the mag. 
and book divisions. He will direct the M-B field force and assume all responsibilities with 
wholesalers. Al Rogliano says these appointments made by Al Traina are made with only one 
goal in sight - more sales! We know Lou and Frenk will receive your congrats and cooperation! 


No wonder Kable and Pinnacle gave that big party for Pinnacle's "Group Sex Scene! 
~- the book's selling in Wash., D.C. at the rate of 4,000 a week, Johnny Hayes says - now you 
know what govt. employees must be doing in their free time ~ reading about ‘it’ - hal...Inci- 
dentally, Kable is opening its own new building in L.A. - 16,000 s}. feet to house its Motor 
Cycle Guide operation and the Kable pub'g operations and its dist'n operations thru DICK BUR- 
DETTE...Glad to say that after just a couple of weeks, MAT EN CNA SAS De Pub'g) LEVIN has now 
returned. to his V.P, duties and everyone is delighted...JOE COSTA, Lancer's Promotion Mgr., 
is the only person we've met recently who reminds us of Al Rogliano - a darling!...Ooops{ We 
nearly forgot to say that whiskers and all, WAL’ ZR ZACHARIUS was charming to us at the Erandei: 
Affair - why not? He and partner Irwin Stein expect our Birth Defects book (out in January) 
to hit the tops in sales, thanks to G B McCombs' Curtis sales staff, and they just invested a 
lot of moolah in another book for us to write by September!...We hate to sound so monotonous 
about one outfit (we told Al Traina we're going to start charging ad rates to him and Kable 
when we use more than 3 items per issue), but proof of the long-term pians for M=-B Books is 
the fact that they're already contracted for one full page of ad'g a month in Bestsellers for 
‘four years - in fact, they're buying premium Space, the second cover, at a whopping big price! 
eeeInteresting NY Times business page item: "Roscoe L. Fawcett, Jr. has joined Tinker Dodge 
& Delano as a vice president" - that's an ad agency, we believe...The Hearst syndicate has won 
an injunction in Brooklyn Federal Court against an outfit called "Little Dirty Comics" which 
actually copied for pub'n their own comics in sex situations and blurbed on the cover as "a 
fully illustrated socio sex study - a nostalgic return to an era when comic strip heros be- 
came counterfeit s#x studs and boggled the eyes and imagination of every American schoolboy 
in the 30's and 40's." The cover also carries the seal of the "Socio Library Paperback Books" 


and the price of the book is - gulp! - $4.75. So you're herewith y Sd rat to let anyone talk 
wee npr ribu é age “Ve doubt our wholesalers wou 4...Former ‘industry circulat'® 
lawyer, BOB /ARRELL, seems to be succeedingas pub’ r o Petfiew "NY Mirror" = and we wish he'd 


ined “Ve ately eum , « 4nd r :} aw = owe ‘0% treet, 
Santa Maria, Calif. 93454...Hear tell - slump inytam mag sales...PDC distributing some great 
titles these days - their Baseball Digest, for instance, has great sports fan appeal, even in 
winter when baseball is kaput!, and their new one-shot, Consumer's Guide Auto 1972 Best Buys 
for $1.50 is a guaranteed best seller for PDC - and wholesalers!...Occasionally, there's some- 


do his occasional columns regularly - we're delighted he's got CINDY ADAMS" column, toot. Ne 


ri-UUU y 


thing around that':; iaughty but nice," and adults wit! a proper perspective cannot be offend- 
ed if they keep it to show only to adult friends - we're talking about Sirkay's "The Mating 
Game" 1972 calencar, with ‘art" work from the artist who created the original maidens - if you 


den't howl at this, then you're ever, more of a prude than we are, and we enjoyed it like crazy 
~ which is what those poses arel... 


GEORGE HUNTINGTON hs the new Sales Prom. Director of Harst's Town & County, which 
‘reminds us that the Hearst contingent was out in full force for Al Rachoi at the Brandeis af- 
fair - BUNNY & JU:HIN MILLER, MR. AND MRS. RICHARD DEEMS, ROSEMARIE & BILL CAMPBELL, Mk. AND 
MRS. JACK MCKNIGHT - such nice people to be around...Pierce News is making news all over the 
lot again ~ made a lot of personnel switches we haven't room for in this issue (read them in 
L-O!), but bought two more agencies ~ Beaumont, Texas from John Kroeger and Associates, witn 
Alfred J. Martin, one of the former owners remaining as mgr. (and believe it or not, his nick- 
name is "June" for some reason); and Pierce - (Allen and Mark Molasky) bought the Lake Charles, 
La. agency from BOB SLAM pand the industry is buzzing with curiosity about the Molaskys' re- 
tail plans, also... Hot on the heels of the big gains in ad'g & circ'n at Penthouse sent us by 
Mine Andrews, we got the news that Playboy's new sales and ad figutes are so astronomical, who 
has room for them?...At this writing, we're preparing to be with BUD & WILMA MESSING for lunch 
on Sat. the 13th, in NYC to forget the fire that burned down their home. We had their address 
wrong - for the next few months their home will be at #2 Ladue Acres, St. Louis, Mo. 63124, but 
Bud can always be reached at World Color Press, where he presidents...For those who ask what 
Rcourt decided on that 65% 2d class mailing, it was the U.S. Supreme Court, which means it's a 
Bfinal decision, Aren't we nice to knock ourselves to find this out for you?? 
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Mori ng Paper 
New York (UPI)—The Da 


Mirror_a“hew morning tabin'4 
NCwspaper, will dori: 
publication in New York City 
Dee. 7, it was announced 
Thursday, 

Robert w., Farrell, the 
publisher, — said the i 
edition will have 32 Pages scr 
in five columns and will have 
a press run of between 50,000 
and 100,000. It will be scid 
for 10 cents, 

The paper Will carry 
columns hy Jim Bishop, 
Jimmy Cannon, Maz 
Childs and William S. w 
as well as 15 comic Strips 
The Paper will publish 
Monday through Friday, 4 
Weekend edition wil] be added warm 
in the tuture, Farrel] Said. disurit 

In making the an- Lacs 
nouncement at the Overseas ———— 
Press Club, Farrel] said the Mosk 
paper was designed to fill a 
“vacuum and the nceq Film 
created by the departure of Sine 
some great newspapers.”’ He ; 
said he hoped to attract some 
of the 900,000 readers of the 
old New York Mirror, Jas 
published in 3963 by the 
Hearst Corp. retary 
No editor of the Paper has Missjor: 
been named. Farrell said t for rep 

name of the editor, ag Wwellas Singapor 
drama and film Critics, would He sid 
be announced shortly. The ing i 
Paper ‘will emply 20 edilorial 
personne}, 
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Hunter Muskie ou Chesapeake Bay: The gee-e were starving 


Admittedls, his chief concer. as an 
environmentalist are air and water—but 
does that make it all right for Edmund 
Muskie to blast birds out of the skies? 
The Maine s-nator and Democratic Pres- 
idential }opef:! received several letters 
rising that question after news photos 
revealed him as a triumphant goose 
hunter on Chesapeake Bay. One of his 
stait members pointed out that Mary- 
land’s Eastern Shore happens to be over- 
stocked with geese this season. “He 
won't shoot deer, which are scarce,” said 
Muskie’s aide, “but there’s nothing heart- 
kess about shooting a few geese when 
they are ‘tarving to death anyway.” 


Her mother, father and sister are all 
authors at one stage or another, and now 
Luci Johnson Nugent, 23, has taken pen 
in hand. The result is a 5,000-word mem- 
oir that mav be published as a book after 
appearing in a forthcoming issue ot The 
Ladies’ Home Journal. Tentative title: 
“BJ's Best Friend: The Untold Story of 
a Man and His Dog.” The four-footed 
hero is Yuki, a stray pup that Luci 
brought into the household while her 
father was President. “This és the story 
of the most iniportant family in this coun- 
try adopting a waif in dog form, a total 
mongrel,” says Ladies’ Home Journal ed- 
itor Sohn Mack Carter. “It's really the 
story of how Yuki won his way into the 
heart of Atiesica’s First Family.” 


Who sheald be invelved in a squabbly 
divorce cose in Orange County, Calif. 
but Murray Chotiner, 61, the President's 
trusted pobtical adviser. He is acting as 
lus own Lewver in a cross-action against 
his third wife. Mimi, 44, who says she in- 
tends to write a book about their five 


Newaweek, December 21, 1970 
ou 


vears together. One tidbit will 4: “how 
he liked to laughingly refer to himself as 
Nixon's political hatchet man,” 
told reporters in a courthouse cor jor, 
with her hoashand pacing grimly ia the 
background. ‘The President gStomised 
Chotiner atter the 1965 campaign that 
appoint him Republicgn National 
Chainiuin if Rogers Mortonjever left the 
job,” said Mimi. “T hope this trouble 
blows him right out of it.’ 


Whenever a U.S. senatdr wants an er- 
rand done. he just snaps hfs jingers and a 
boy will come mnning—orfpossibly a girl, 
it Sen Jacob K. Javits hig his way. The 
New Yo:k Republican If}s bowed to 
womens fiberation by appointing the 
Senate's first iemale page, }ubject to the 
expected approval of the} Rules Coim- 
mittee. “There has been Qeonsiderable 
head scratching about it,”"|said Javits, 
“but I think the attitude of nly colleagues 
can best be described as ‘Nobody can 
think of a reason why not’.” Wis appoint- 
eé@ is Panl+tte Desell, 16, a 
from Sol» nectadyv, N.Y., whose 
temporarily living in suburban 


faniily is 
Vashing- 


ton. Is she a good runner? “Nad” admit- 
ted Paulette, “but Vin a fast walker.” 

If thee’s an award to anyoncgas best 
sport of the sear. how about John D 


Rockefeller 3rd? Tie 64-vear-ok! phi- 
lanthrop.st visited Hampshire Gollege 
expecting to hear that the Massachusetts 
school an? four ncighboring cajleges 
would yo weept $25,000 that he had 
offered for a student-run study of the 
local He got a contrary 
clue in the lobby of the meeting Rall 
where a auenilla troupe put on a Qbit 


’ 
mus 


rormnent 


ens 


depicting him as an imperialist aa, 


Mini <@ Salinas” and “Reds Lettuc 


show,” chuckled John D. Then came an 
announcement that his grant was being 
tabled while a committee of students 
considered “serious questions” about the 
advisability. of accepting Rocketeller’s 
cift. With that, the would-he benefactor 
praised the “spirit: and independence” 
of those who had rebufled him. “I'm 
pleased at your decision,” he said. “The 
door is open if you waut to come back, 
and J will understand if you don't.” 


“Boveott lettuce,” wrote Ethel Ken- 
nedy, 42, in the guest book of a San 
Francisco restaurant. On the next line, 
however, another member of her party 
scribbled “Buy lettuce,” and the senti- 
ment was just as sharply divided next 
day when Ethel made an appearance 
100 miles south in Calilornia’s “salad 
bowl.” She turned up in Salinas to show 
support for farm workers’ leader Cesar 
Chavez, 43, who was serving an indefi- 
nite sentence for defying an injunction 
against a lettuce boycott. The widow of 
Sen. Robert I’. Kennedy visited Chavez 
in the Monterey County Jail and was 
warmly welcomed by a throng of his fol- 
lowers, Whons she joined at a candlelight 
Mass in a nearby parking lot. Across the 
street, a smaller band of anti-Chavez 
demonstrators booed, chanted “Ethel go 
home” angebeisted placards reading 


ALIEN quiddick—-Now 
. 
on 


Attention, Mr. and Mrs. North America 
and all the ships at sea: there will soon 
be a Daily Mirror in New York again, 
Walter Winchell and all. Independent 
publisher Robert W. Farrell plans to 
bring out a new version of the defunct 
Heargt tabloid in January, with three 
Broadway columns a week by the man 
who invented that form of journalisim— 
and who has become restless after a 
mere two years of retirement. “I go. tired 
of putting around on the putting green,” 
he said. Though the raspy Winchell 


voice has faded to a whisper at 73, he 
brushed’ off rumors of failing health by 
saving, “I had a tumor removed, but I 
bounced back and gained 25 pounds.” 
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Winchell: The putts were boring 
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SO ROCKEFELLER PLAZA 
Ter. (212) 246-6535 NFY¥ YORK, N. Y. 10020 


Dear Mr Farrell: 


see the enclosed Zrom the UK Press jazette - our 


equivalent in Londen to zditor anc Publisher. 
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from _ Billy Glason 
200 WEST S4TH STREET 
NEW YORK, N. Y¥. 190019 
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CDT amine Cox 


155 —. S2ND ST. 3E 
NEW YORK . NEW YORK 10022 


Tel ¢ 593-3114 
TO: 


EDITOR: 
DALLY MIRRCR 


At this news stand (on 3rd Ave. near 53rd St. 
Bast side of street) I have to ask for THE MIRROR? 


Is it because they are in snort supply - or just. ao 
not want to show it along with other newspapers 
(and smut sheets). 


Or perhaps it interferes with sales of MORNING 
TBELBGRAPH - since you do print good racing data. 


Sincerely, 


[nay BOF 
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- Average Daily Circulation 
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for Six Months Ended 
Sept. 60, 1952 


November 1962 was 
the fourth consecutive 
-T month of gains in 
a 


‘! SUNDAY-MIRROR 
circulation, 
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- Add another month to the Impressive record of New. 


‘ York Mirror daily circulation gains. November 1962 was 
the 25th month in a row. The November 5-day average 


was up more than 42,000 over a year ago, 
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D _ILY MIRROR INC. 
PROJECTED CASI] FLOW BASED ON SIX DAY WEEK 


JULY 1, 1971 - JUNE 30, 1972 
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19,200 
___ 8,000 


$ 64,800 


$(20,600) $( 3,800) 


ane Be 


$ (24,400) 


1,2L0 M 1,440 M 2,100 M 1,920 M 2,160 M 3,000 M 3,000 M 
ene, eS. AS SS AS SATS ees ee 


$ 52,500 
15,000 


$ 67,500 


$ 33,600 
24,000 
§,000 


$ 65,600 


$_1,900 


$ (22,500) 
eae eee 


$ 84,000 


22,500 


$106,500 


$100,&00 
25,000 


——L° 


$125,800 


$ 36,000 
46 ,080 
8,000 


$ 90,080 


$ 35,720 


$147,000 
30,000 


$177,000 


$ 36,000 
67,200 


- 2,000 


$111,200 


$ 65,800 


$105,520 
——— 


$134,400 


__ 35,000 . 


$169, 400 


$ 36,000 
61,440 
8,009 


$105,440 
$ 63,960 


$169,480 
— om <eemee 


$151,200 
40,000 


$191,200 


$ 36,000 
69,120 
__ 8,000 


$113,120 
78,080 


$_78,080 


$247,560 
2 aero entaen 


$210,000 


$140,000 


$115,000 


$362,560 
Sienna 


$140,000 


$210,000 
55,000 


$765,000 


$ 36,000 
$6,000 
8,090 


$140 ,000 


$ 36,000 
120,000 
8,000 


$164,000 


$766 ,060 
oom 


Archie Gordon - Employee No. 921-24020 


Employment History 


First employed (shape) - February 23, 1964 
Regular situation holder - June 7, 1966 
Still Employee as chauffeur 


Remuneration 


Extra (Bonus, Reimbursement Reimbursement 
Gross Regular Incentive and Company State Benefit 
Year Pay ee Vacation Overtime Contest Awards) Benefits 


1964 $ 9,423.49 3 --- $3,347.68 — aie 
1965 $10,928.25 485. $2,646.59 one al 
1966 $ 9,871.65 566. $2,535.42 $ 43.19 $517.64 
1967 $ 9,980.15 $2,767.45 $ 67.84 --- 


1969 $ 8,058.52 

1970 $ 1,873.35 

1971 $10,289.06 . 
1972 15,656.81 $10,899.71 
1973* $14,309.52 $ 7,148.68 


$ 938.65 $ 38.01 $440.82 
$ 69.35 $352.50 $357.64 
$ 967.78 $ 79.71 $521.98 
$3,314.99 $470.50 ooo 
$6,224.64 “c= --- 


$ 
$ 
$ 
1968 $ 9,152.61 ° $ . $1,963.98 $ 42.86 --- 
$ 
$ 
$ 


* Through week ending September 25, 1973 


PLTF. 
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, ale 795 


D. GRUMBERG 


1971 


Week Ending 


Jan. 


Feb. 


Mar. 


Apr, 


May 


June 
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The News - Amounts Billed to Union News Company 


Amount 


$20,826. 
25,631. 
25,490. 
25,574. 
24,886. 
30,145. 
26,342. 
23,893. 
22,543. 
25,637. 
26,184. 
26,194. 
26,284. 
25,898. 
22,496. 
27,158. 
25,750. 
25,372. 
SS Soe | 
28,963. 
21,787.( 
26,970. 
23,704.5 
20,103. 
24,716. 
24,409. 


Weck Ending Amount 
July 4 $26,332.48 
1l 20,681.43 
18 19,053.70 
25 19,665.93 
Aug. 1 21,699.34 
8 19,854.68 
he 19,640.51 
22 19,969.12 
29 23 4 9Ratt 
Sept. 5 19,696.46 
12 ZL phase ae 
19 19,879.93 
26 18,806.90 
Oct. 3 23,382.84 
10 26,429.17 
1 | op OPE PB 
24 21,832.42 
31 23,d0e sts 
Nov. 7 23,099.62 
14 25, t1Uci4 
21 24,858.48 
28 20,3325 19 
Dec. 5 22,207.30 
12 a3 p2006L0 
19 25 102650 


26 21,4146 99 


1970 


Week Ending 


Jan. 


Feb. 


Mar, 


Apr. 


May 


June 
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Amount 


$19,297.81 


23,741.94 
23,439.42 
25,149.32 
22,761.79 
24,299.41 
24,073.87 
25,107.40 
22,475.35 
24,373.35 
23,227.46 
25,302.07 
21,522.55 
23,564.51 
24,503.60 
23,351.02 
23,859.87 
23,510.57 
23,371.13 
23,305.77 
22,628.99 
24,399.69 
21,036.29 
21,865.70 
22,180.86 
21,202.84 


Week Ending 


July 


Aug. 


Sept. 


Oct. 


Nov. 


Dec. 


The News - Amounts Billed to Union News Company 


~ 
12 
19 
26 


Amount 


$20,490.62 


20,621.87 
20,892.28 
24,006.02 
22,961.28 
24,121.71 
22,444.87 
21,268.83 
24,138.73 
23,195.99 
22,922.45 
24,307.98 
26,329.60 
22,962.80 
23,762.78 
25,752.07 
28,319.55 
25,316.26 
25,551.00 
26,098.08 
24,614.88 
21,275.70 
24,785.27 
26,551.06 
27,202.76 
19,521.36 


A TER absence of nearly seven 
»yerrs ivere will be a Daily 
Mirror back on the New York 
news stan is again next week. Only it 
will be under new management. 
The old New York Daily Mirror-— 
rival to the NY Daly News--was 
part of the Hearst newspaper empire. 
* Now its title, according to American 
newspaper lawyers, is in the public 


domzin. And a new company is plan- 
ning to revive it. 
The wew paper, which has started re- 


crulting stuf. will be orinted by offset 
ata plant in Long Isiam. City and trucked 
into New York. 

Man behind the rew veoture is former 
Brooklyn Eagle newsman Robert Ferrell, 
who for several years has worked as a 
lawyer but is now returning, he claims, to 
bis old love, newspapers 

So far he has a staff of 20 enthusiastic 
young newspapermen. He will abo te 
runaing columns by such. well-known 
American writers as Jim Bishop, Bennett 
Cerf, Henry 1. Taylor and Marquis Chiles, 
maoy of whom hate not had a New York 
outlet since the death of the old Mirror 
aod the ill-fated World-Journal-Tribune 


Tho many New York newsmen be- 
financial suicide to try to brea 

New York morning newspaper 

te now securely dom ed by the 
New York Times and th jinly News, 
the publisher of the new NY Aiirror is 


optimistic about his chances 

“if we are a success we will have a go 
at the Sunday market. And after that 
maybe even the evening paper field,’ he 
said confidently 


MORLEY SAFER. who hes been in 
charge of the CPS bureau in Lon- 
don for the past three yeors, is 
returning to New York 

He well replece Harry Reasoner 
(U.~ Press Gazette No. 256) who 
is taking @ mew 200,000 dollar-a-year 
Job #8 top newsmen et tho rival ABC 
network. 

Mr. Sater. who during his spell 
in London covered the Nigerian civil 
wer, the Russian invasion of Czecho- 
slovakia and the troubles in Northern 
Irelend, will co-host the CiiS net- 
work's fortnightly news megezine 
Sixty Minutes 


x Bilecls fines 


FOR publishing a statement by an official 
of the local militant Black Berets, the 
owners of Bermuda's Royal Gazvite have 
been Bned the equivalent of £2,000 for 
contempt of court. 

Assistant editor Gordon Robinson, who 
was in charge of the paper at the time, 
was fined £500—or, alternatively, three 
months in prison. 

The offending story (U.K Press Gazette, 
No, 225) was a follow-up to the jailing 
of one of the island colony's more netori- 
ous Black Beret members for ‘disturbing 
the peace’ by burning a Union Jack 

The day after his sentencing the Black 
Berets. who have beea accused of foment- 
ing some of the recent racial trouble on 
the island, described the court as a ‘fascist 
kanearon circus.’ 

The Royel Gazette ton the statement 
fu @ brief story on an Inside page. It 
nevertheless arovied the ire of the Ber- 
muda Government 

Passing sentence on the Gazetic's own. 
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LAWYER'S COMEBACK GIVES NEW YORK ANOTHER MURROR 
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ers and its assistant editor, the island's 
chief justice declared: “It was 2 disgrace- 
ful and scurrilous attack on a court of 
summary justice.” 


He added: “It Is one thing to criticise, 
but another to hurl abuse.” 


Two local radio stations, which also 
carricd the statement in news broadcasts, 
and their news editors, were also heavily 
fined 


The Mack Beret messenger who deli- 
vered the statement to the Roya! Gazette 
and the radio stations was sent to prison 
for six months. 


sx Source secret 


AFTER many months’ deliberation an 
American court has decided that a reporter 
ducts not have to reveal the source of his 
information—unless there is a compelling 
legal reason, 


The verdict, handed down by a federal 
court in San Francisco, is being hailed by 
thy American press as a landmark 
decision, 


The court, in its words, said: “The very 
concept of a free press requires that the 
news media be accorded a meusure of 
autonomy; that they should be free to 
pursue thei¢ own investigation to their 
own ends without fear of governmental 
interference, end that they should be able 
to protect their investigative processes.” 


In other words a reporter's notebook 
is now sacrosanct. 


The court's decision was the result of 
an appeal by Earl Caldwell, a negro 
reporter employed by the New York Times 
in San Francisco, against an order that 
he should testify in an investigation into 
the Blick Panther Party about whom he 
had written several articles, 


It also should mean the quashing of » 
live-dty jail sentence imposed on Mary 
Crawlord, 2 woman reporter on the San 
Fronvisco Examingr, lor refusina to give 
evidence in the murder trial of six youths 


accused of murdering a California police- 
man 

Miss Crawford, who is the San Fran. 
cisco stringer for several Fleet Street 
papers, interviewed one of the prisoners 
in jail. 

She said she refused to give evidence 
at the trial—for either the defence or the 
prosecution—because she felt it would 
damage her reputation for impartiality. 

Ia Massachusetts, meanwhile, the local 
broadcasters’ association is sponsoring an 
appeal against the conviction of New Bed- 
ford TV newsman Paul Pappas, who was 
found guilty of contempt for refusing to 
tell a grand jury what he saw and heard 
while he was inside a Black Panther head- 
quarters during one of last summer's racial 
disorders. 

His case too is now likely to be dis- 
Miswd Because of the San Francisco 


decision 


%* Job Finder 


SIGN OF THE (Americen) Times: 
There are so many jobless in the 
Boston rea that the Boston Herald 
Traveller is running tree classitied 
adverts for the out-ol-work. The 
Paper runs the adverts (maximum 
ten lines) until the job-seeker finds 
® position — no matter how long 

it tokes. 


x Water buffalo 


THOUGH his name, because he was an 
agency man, was not known to many 
newspaper readers, most journalists who 
have spent time in Vietnam knew and 
admired Merton Perry 


He was especially liked for his good 
humour and his courage. For six years 
he covered the war in Vietnam, first for 
UPI, then for Sime and Newsweek maga- 
zines 


A great hulk of a man—over 6ft. «all 
and weighing nearly 18 stone—he never 

rmitted his girth to interfere with his 
job. He ploughed through the paddy 
ficids with the youngest and slimmest of 
his companions. Even when Vietnamese 
soldiers laughed and said: “There goes 
the water buffalo.” 

In 1963 he and Charles Mohr, who is 
now with the NY Times, resigned from 
Tome magazine in protest over an article 
criticising the press coverage in Vietnam. 

Last week, far from the battlefield, he 
died of a beart attack in a hospital in his 
bome cown in Wisconsin, Hie was 41, 


% New Toots 


TOOTS Shor’s, favourite New York hang- 
out for many-sports writers and column- 
ists, has like most similar establishments 
been feeling the cold wind of the Ameri- 
can recession. 


Now Toots hopes it has found the 
answer Part of the premises is bcing 
converted to a private club — with bil- 
liards tables, steam room and fymnasium. 


Co-chairmen of the new club, which 
plans to charge an entrance fee of 1,000 
dollars (£416) and annual dues of 300 
Softens (£125) will be Bob Hope and Frank 
Sinatra. 

Among newsmen who will vet applica. 
tions for membership will be columnist 
Bob Considine, former US Information 
Agency chief John Doly and publicber 
William Randolph Hearst fae, 
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Vietnam this year, attacking a rader sito 40 milos from the demilitarized zone. asked for-$101,041,000 for rrizons for the fiscal year 
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property and 2ssetvs: 


recistravion oF the Hirror, togetre wil ts rignt 

and interest in and to all names (including 411 pen nencs, 
names of writers and other names not those of a livin perso). 
titles, logotypes and slogans used exclusively in cc ,2on 


part of the foregoing, and all rignts and privilcess © 
whatsoever kind or description oelonging or intidentei ta 
(bo) The circulation lists and data gencraily descrios: 
in Exnidit a nereto 
(c) Hearst‘s right, title end interest.in ard to the 


feature meateriels listed in Exhibit B nereto, Sul subject 


to the vrovisions of paragraph 4, nereot; 
(d) A411 copyrights and rights of literary property (ax- 
cluding those relating to feature materials) hele by rs’ 


solely as @ result of the publication of material in the Mirror, 


together with a general exclusive iicense under each anc cl 
of said 


copyrights; 

(e) Tae library or "morgue" of the Mirror, includin 
-(i) all files of clippings, photos (including negatives) 
and related publication material, together with the file 
cabincts in wnich storad, and (ii) 311 bouni riles ana File 


copies of the lirror; 


a 


Has = ~ T- Ln we 5 -e- TS ~ 5 ror aAarneaywile-c nem ()r-> “«. 
sane Mirror Welfare Func Dinner now sensaulta ror Ucveor: 
IGA 
1953. 
ry th » > - -not e&2° \ 3 6 oot. Ler am a= =° oP oF 56 
10 cne extent waar Sucn a€sS$ev_s CONsS~sSe Ca Varngive: 
o - eANKS . Basre=+ « + PP aa J : ; a eces, wr ine 
personal property, Hearst will effectuate such sale oy Excsrting 
S 1 Fol yr Be N pure = At i. 7 cal > a] mMAVAING De er ew a NA = 
gna CSELLVSrine VO BREWS G@ Cla Qf Sate, COMmvucinins « MariGguvy Ca 
‘ ss teek ae aws sles tag A dae ae ne ee + Sa pe etic oe a a leap a 
titie, Bam V hees full ana CmDALEUE viuLe CNEVELG, s2e¢ Ene Chea. aa 
7 7 - . . ‘ . e 
ail J1éens ana encumorences. £O \CHe EXGEeAne GHas SUCH. SSSEvse Cor- 
"1 — = ; _ nea AIC RmANnRaYTT Hear a 7 > -* he ~ . r one Ve “+ 
geist of intangidic proper: Hearst will effecuuate Sucn sate “sy 
or; “ : i : if a 1 ie te a oh x + mame store. ws she Stat: orale it é as 
executing and celivering to News an instrwaent or instrumenis o- 
, . . 4 n aS ae Pe oe ae re din (pe oe Agee 
assignment transierring ait ct rigat, vitle Enc INvETEst CASTse V9, 
fw ang Spar aa 1%. awn ene enowumayranree s -% woos oe 
ree ea clear or ali Liems anc encumorenccs. a wise CGALCEC i 
tne consent or consents cc. oflra parviles May O08 Tecusrec vy 
3 ; ~. ~ Hy. 14 a Sann s [lore my ssae ,-o 27 aS Ate = 
sucn essignment fully effective; hearst will use its Sesu errorvs 
. _ “~*~ .F < -_ 
to secure such consent or consents. 
a -a0 nat ar: ay ~ 4 ~“~nsy ~ _c 
2. Consideratic:.. ‘tne: consiceration is 
vayesle oy News to Esarsu on tac Closing 
¥ - 
Date. 
Qr,' ton duit | sylaie aip ie a eee tes 
3. Syosorintion Corsraccs ers Liase. Isvaediavely 
®. . “~ f : e ~~”  yeqe + me. ca ~ Yad - ~ . 
following tne Effective Vato, arss will maize svailabls vo News 
4nforsation concerning, and thereafter will assign, wraasrer enc 


deliver to Nows, and News will assume, ail subec 
of tne iirrer with its readers. Hearst wil] de 
subscription lists relating to such subscript 
will remit to News the amount of all 
ceived by it out not earned prior to the Erfective bate; 
will aesune and pay, to an aggregate amount not Gxceeaing the 
amount so remitted, any refunds of prepaid subscriptions weicn 
may be required to be made. | 

4. 2 i ials. Exhibit B hereto séts fortn tnose 


feature materials which Hearst agrees to maxe availadie to 


insofar as it has or can obtain the right to do so. tivhi 


(10) ‘days imnediately following the Effective Date, Hearst wi 
assign, transfer, and deliver to News, and News wili 
of those contracts relating to feature 
Exhibit Bas to which News has elected in writing to 
assignment. 
Se Warranties ovy Hearst. Hearst w 
sents that: 
(a) t is a corporation in good standing 
uncer the laws of the State of Delaware. 
(bo) Tne consummation of the transaction her 
vided for will not conflict with, or resuit in 


under or a violation of, any charter provision 


. ’ 
sary corporate action on the part of Hearst. ' 
' 


, bas - 
6. Warranvies by News. News represents and warrants 


(a) Iv is &@ corporation organized and existing in 


good standing under the laws of the State of Ncw York. | 


(b) fhe consummation of the transaction herein pro- | 
yided for will not conflict with, or result inc default 
under or 2a violaticn cf, any charter provision or any 
agreer % or instrument 0 which News is or on tn: Effec- 
tive Date may be e@ party or by which it is or on the 
Effective Date may be bound. 

(c) Tne execution and delivery of this Agrecment by 
News heave been duly and validly euthorized by all necessary 
corporate action on the part or Hews. 

7. iIndemnit? 


save harmless News from all liability, loss, cost, damage ana 


expense whicn Hews nay sustain in defending, compromising, sevtlixzs 
or paying eny tax, deodt, claim, licn, suit, obligation, commitncns 
or other liability, except such 2s have been undertaken by Neves 
under parasraph 3 and as shall be undertaken by Hews under paregresh 
4 hereor, which may be asserted against or imposed upon News and 
which accrued up to or arose out of Gvents which occurred prior 


to the Effective Date with respect to the asscts aad rights crans- 


ferred by Hearst’ to ews hereunder, or which arose ous of tha 


ownership, publication end 


Effective Date, provided 


and delivers 
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upon News. Hearst may 
respect to any 
News ag sre demniry 
‘all liability, : age 
sustain in defending 


2°) 


compromising, 


debt, claim, lien, suit, obdligation, 
ity which may be asser 
of any action taken by News subs 
respect to the assets and ris 

may seiect coma to represeni 


action, claim or liability. 
8. Covenant Not 
agrees that neither it 
directly or indirectly, 
(a) any morning daily tabloid 
commencing with the 2ffective 
newspaper during the one-yes 
Nate, if such 
trading area, 


9. 


oe 
counsels 


and 


and expenss 


$2 Mewes ate 


equene 


any acmana or 


GO repre 


sucn action, cléim or liability. 
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WC] 


s-- 


Qo 


comnitmen 


ted against or impos 


to the 


cGroordtions 


én ownership interest 


understood 
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News assumes none of the liabilitics or obligations Of Hise vie 

it is further agreed vhat the respective convrauctsc and obtains tate: 
bilitics of Zcarst covering or rcluting to crployuen:, nerconne! 
services, salaries, bonuscs, accrucd yacations, 2 rsiess, 34m 
missions, termination notices and ovncr Compcnsetion paynens Tie 
services accrued up to the Effective Date will be the soie re- 


sponsibility of Hearst. 


10. Tne Closing and Instruments to be Delivered Zuersahs 


he payment of the consideration as eroresait 
and the delivery of the documents evidencing anda efrrecting ne 
ers herein agreed to be made will constitucsc the 
"Closing", the date upon which such payment and deLivery wis 


take place will be the "Closing Date", and tne time av wnica 


tnis Agreement end the trans2cticas contemplated herein w: 


f 


take effect will be the “Effective Date", as such serms are 
respectively used in this Agreenent. 
Tne Closing will take place at 4:00 P.M. on Ocvooexr 


aS. 1963, et the offices of McCauley, Henry & Brennan, 959 =:gn=un 


Avenue, Wew York 19, New York. The Sffective Date oF this agrecq 
ment will ve 4:00 P.M. on October 15, 1963, provided, however, 


that for the purposes of this Agreement, ali editions of wns 
Mirror for October 16, 1963, shall be deemed to have Deer put} 
lished and distributed by Hearst prior to the Errective Dare. 


Kt tne Closings, Hearst will deliver te le 


Updike, Carter & Rodgers, counsél ror News, instruments in form 
> & ? 2 
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ccecordance with its terms ana wii mot conLlrEe& wLin oz 


constitute a delault under or a violation of ary charter 


~ 


provision or agreement or instrument of whien such counsel 
(having made incuiry with respcct thereto) have knowleag 
to which News is a party or by which it is bound, and 
(ii) all requisite corporate action by News nas been 
taken to authorize and empower the conswration of tnis 
Agreen CMue 

(ct) News will nave received.from messrs. hiclaulecy, 
Henry & Brennan, their opinion, dated as of tne Errective 
Date, to the effect. that (i) this 4ereement is a valid and 
binding obligation of Hearst enforceable in accordance Win 
its terms and will not conflict with cr constitute @ dereu 
under or 2 violation of any charter provision or egreérens 
or instrument of «nich such counsel (having made incuiry 
with respect thereto) nave knowledge, to which rearst is 
a party or by «nich it is bound, and (ii) all requisite 
corporate action dy Hearst has been taken to authorize and 
empower tne consuzmation of this Agreement. 


12. -Miscellenzous. The parties hereto égree that tney 


will each execute and deliver or procure the execution and celiv- 


ery of any and all instruments and do all other reasonable acis 


and 


things necessary to carry out the intent, purposes and vro- 


visions of is Ag emer that all demands or notic 


to be given hereunder may be delivered in person or 


mail, postage prepaid, with return receivt requcsi 


taken no acvion nor made any commitment which 


\ 4 e ¢ esa » i ee e Z 
Le transac LIONS CONVO PL vee 


brokez's commission with respect to t 


herein. 
o the extent of discharge by perlormance, one 
ilities of the parties hereto will survive tne 


wie until dis- 


ena Sffective Date hereunder and contiru 


charzea by performance. 
This Agreement constitutes the entire understanding of 
the parties and cannot be waived, changed, discharged or termiratca 


the enforcement of any waive 
sougnt. 


. 


IN WITNESS WHEREOF, the parties nave executed this «“§ 


=~ as of the cay and year first above written. 


THE HSARST CORPORATION 
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Kkssisvarnv Secrevary 


President 


Attcst: NEWS SYNDICATE CO. INC. 
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Inrormation on 
Contracts 
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Special arrangements 
(includin; 


City and suburvan wholes: 


Country wholesalers 
Records of 


Home delivery 


~ is intended that cars. will 
to the News, aft¢ h FTect 
relating to Mirror circuietl 
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EMILY POST (Bell-MeClure Syndicate) 
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HARRY PRULAN ARTICLES (Bell-licClure Syndicate) 


LOVSLISR YOY (Cnicaso Sun-Times syndicate) 
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SEAMS TO FS (Chicago Sun-Times syndicate) 


HEALTH FOR TODs? (Colunoia Features; tne, 


FAS#IO® PEaTUL 2 DL OL2G onSSiL (Colundis Features, Inc.) 
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KERRY DRAKE (Field Enterprises Inc.) 


REX MORGAN {Field Enterprises Inc.) 
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Dated Juhe 17, 1975. (P. JAIO3 - JA225) 
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D.J. FRANKEL'S MEMORANDUM DECISION AND ORDER DATED 
JUNE 23rd,1975 (re: recusance) 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


-_-— - =~ eeeseee@eeeee#e#ense_e oe ef © 


x 
DAILY MIRROR INC., ; 
Plaintiff, 
~against- : 71 Civ. 1211 
NEW YORK NEWS INC., et al., sie 
Defendants. 
PE Ee tee ae ee . 


On June 9, 1975, the court ordered 
summary judgment dismissing the complaint herein. 
On June 19, 1975, the plaintiff filed an application 
seeking an order by the undersigned recusing hiaself. 
On June 20, 1975, the court received a telegram from 
the plaintiff said to be in further support of that 
application. I pass the question whether the application 


is timely. Having studied it, I find it insufficient 


in law. It is denied. So ordered. 
Dated, New York, New York . 3 ; saith 
June 23, 1975 a Moise i Frauke t 
U.S.D.d. 


MiCROFILM 


JVs 34 1975 
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FROM HEARST DATED OCTOBER 15th,1963 
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ownersnip, publicatica «nd circulation of the Hirrer poser te the 
Effective Date, prov.ced News promptly notisics Mgasse shersel 
and deiivers te hearst a cozy of any demana or process served 
upon News. Rea *se may select counsel to represens News MATS 
respect to any such action, claim or liability. 

eaves From 


News agrees to indemni.-y ana save harmless hea 


lears% Mey 


‘all liability, loss, cost, aamage and expens< wrich 


sustain in defending, compromising, Sseve-i 


debt, claim, lien, suit, obligation, commitmeny or other ii4 


ity which may be asserted egeainst or imposea uson Hearst oy reason 


ct 
an 
« 
Le) 
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fo 
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« 
<! 
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ue 
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of any action taken by News subsequent to the Bifresc 


rs 
(0 
fu 
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¢ 
Hd 
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respect to the assets and rignts acqui 


may seiect counsel to represent Hearst wit 


LLL OOS 


action,, claim or liability. 
Ws 8. Covenant Not zo Yompete. Hee 


agrees that neither it nor any of its reiacse corporations wit-, 


directly or indirectly, pudlish or hold an ow: 


(a) any morning daily tabloid newspaper Guring the ten-year period 


commencing with the =fiecv-ve Date, and (bd) any Sui:day tadlioi 


newspaper during the one-year period commencing with the Erfecvive 


Date, if such newspaper is puclisned in the New York City retail 


& 
e 


trading area, as new cefined by the Audit Bureau of Circulaticn 


9. No Assumption of Liabilities. it 15 undersvooc ar 


= ae 
ein specifica. 


agreed that except é&s otherwise here 


(attensics Gy Bs vertuson) ot 959 Bignta ayes, Hol Yoo. 1G, es 
York, ana vo News (attention 7. MH. Flynn) 3° a7 Bust band Sores”, 
New Yor +7, ew York;, and that tnis Lgrecnent will pe oincing Udon 
the parties rereto und their respective successors and assigns. 
Fae parties hereto represent each to vze other onat it na 
taken no acvion nor rade any commitment which would involve = 
proke>'s commission with respect to the transactions contempleved 


herein. 
Except to the extent of discharge by perlormance , tne 
rights arc Liabilities of the parties hereto will survive tne 
Closing end sffective Date nereunder and continue until dis- 
chargec by performance. 

This Agreement constitutes the entire understanding of 
the parvie: and cannot be. waived, changed, discharged OF cermiratca 
except by én egreement in writing signed oy the party against waom 


the enforcement of any waiver, change, discharge or termination is 


sougnt. 


Ix WITNESS WHEREOF, the parties nave executed this «gree mene 


_-s2 as of the day and year first above written. 
o- 


yo) Attest: ‘J THE HEARST COKPORATION 
i eee / * 
SOT al ; és ¥: 
| eee a eas 
ARssisvare Secretary ‘ president 
Attcst: / NEWS SYNDICATE CO. INC. 
! ‘ od = . ste , 
a yao Teeter emt 
ai Secretary hres ste a 57 Presicent 
7 
= 
Seen 
™~N 


| NEW 
|UNION NE 


NEWS 


| Board, 


(part 


BOARD OF DEFT."NEWS", DATED MAY 3, 1974 


MIRROR, INC., 72 Cie 


- against - 
YORK NEWS, 


7 
1S pg Inc... AMERICAN - 2 
Co: iPAN 


Defendant New York News Inc. by its Chairma 


Francis 


ial), 6 (partial), 7 (partial}, 13 (partial), 


INC. and ANCORP, INC... 


Plaintiff, 


ee Se eteiag tc Cabal aha Raa 
INC., HARRY CARFINKLE, : 


2 
R 
c 
+S) 


M. Flynn answers interrogatories 


ANSWERS 
TORIL ; 
(PARTINE 
7 (PAR A 
4 feats 
i evry 

4 (PARTIAL) 


S 


be 


t 
T 


tarda 


eet 


L0GA TORIES 
»oERVED A 


av, 48, 19, 21, 22 (partial), 23 ana 24 (partial) of 
interrogatories served April , 1974, as ‘ollows 
INTERROGATORY 1: As to defendants status 


ELON, 


state: 
(a) 
(b) 
(c) 
(d) 


PRI 


ds 


TL 


nN 


the state in which it was incorporated, 


the place where incorporated 
the date when incorporated, 
the amount of capitalization at 


incorporation. 


ANSWER: 


(a) 


(b) 


(a) 


State of New York, 


_ 
A. 


Cr, 


tin 


of 


EXCERPTS OF INTERROGATORIES ANSWERS BY FRANCIS FLYNN, CHAIRMAN OF 


‘ 
' 
' 
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ere | 


TERROGA- 
3, 5 
(PARTIAL), | 
13 (PARTIAL }, 
$F, 28). 250 
[AL), 23 and! 
ot INTER- | 
PLAINTIFF | 
3, 1974 | 


oLr the 


a& corrora- 


EES = ER See ee a eeeneenene enemas <em> 


| 


INTERROGATORY 5: AS to the acquisition of 


News Company: 


acquire 


Sunday, 


defenda 


distrib 


| 


(h) what type of business was Gaynor News, 


(i) what territory 


re 
~ 
la) 


(3) did Gaynor News distribute the New York 


" 


Inc. News" daily and Sunday. 
2 Pe 


ANSWER: 


(a) with respect to Interrogatory > te} “Se 


e 


News 


aragraph (xx) of the answer to Interrogatory 3 
J 


(b) with respect to Interrogatory wt2 5 S66 fa 


(c) with respect to Interrogatory 3(3), yes, 


during the period from January 1971] to 


farch 1972. 


INTERROGATORY 6: As to any other companies 


the 


"News' 


d or controlled that distributed newSpapers daily and 


(a) names of such companies or organizations, 


(b) names of officers of such companies, 


(c) dates of such acguisitions or associations 


ANSWER: During the period from January 197} 


nt, the News, has not acquired nor has Ze controlled 


uting newspapers Gaily and Sunday. 


poe for Gaynor News Company, and its SUDSidiaries) anv 


NS OY Other business entities engaged in the busine 


cor- 


INTERROGATORY 7: As to companies that Qistribute the 


aally ana Sunday, 


(a) neme al) companies so engaged, 


ee 


the 


and after the publication of t¢ 


taken, 


directors 


(a) 


(i) 


INTERROGATORY 14: State 


"Mirror" 


(b) 


(e) 


(f) 


One by one, 


or OWners 


lL do not. know who, if anyone, pnrovec the 
letter referred to in this Interrogatory, 
no reply was received by the News, 


I am advised 


instituted hy 7 ownly, Updike, Carter ¢ 


Rodgers, 


no. 


what "N policy steps 


were 


: ry - Fon) . =~ +- +hao 
DY you or anyone at ne 


-¥ - —— 
2 of the purchase 


Or employecs from the date 


by the 


what changes if eny were made at the "News 


to the publication of the "Daily Mirror" the 


plaintiff herein? 


did you consider that the Daily Mirror in 


its format and size and photographs was a 


competitor and a threat to the circulation 


of the "News" and 


its acvertising contracts? 


in your Capacity as an executive ang having 


been with the "News" for a long 


time would you state that it, the ‘Daily Mirror", 


the morning fie as 


was a ta 


NCtvmp, 
ANSWER: 


(b) 


none, 


cir 
con 


| (f) the 
Dai 
How 
Mir 


jus 


INTERROG 


order any investigation to be conducted as to the activities o 


the Daily Mirror? 


(ad) 


(e) 


I am not aware of 


sOld within t ¢ reas t y re al] 
se Citoers 373 ( anoth > & Pe Yr con- 
erea the Daily rror, in particular, 
competitor which was .; hreat to the 
culation of the News and its advertising 


tracts, 

News is a tabloid newspaper and, thc 

ly Mirror was a it ibloid newspaper 

ever, I would not state that "the Dailv 
ror was a tabloid in the morning field 


t aS was the News 


ATORY 17: Did you or anyone else at the "News" 


its circulation, its distribution, its 
wholesalers? 


its financial structure? 

where it was vrinted? 

its press run? 

its staff, editors, sports aepartment? 


I never ordered any such investigations and 


any such investigations being ordered by 


any other officers or employees of the Nows. 


| 
| 
: ANSWER: 
{ 


| INTERROG 
| of the Complaint 
! 


ANSWER: 


ATORY 21: Are you familiar with the contents 
in this action? 


I am not familiar with the contents oj the 


complaint of this action but I had been apprised of the nature 


of the claims asserteu by plaintii:r. 


NTEPLVOCAMMIADY + a Oa - . ; ‘Amal 4 73 vw (Cot 
INTERROGATORY ?2:; Wore you consi ed by th 


consulted? 
ANSWER: I was not consulted with respect to the 
| 


March 16, 1971 letter referred to in Int rrogatory 22 and I 
do not. know whe, if anyone , at the News was consulted. 


INTERROGATORY 23: Did you confer in relations to the 
Daily Mirror starting publication in 1$70 or prior to that time 


with any office managers, o} principals of the American News 


Company Inc., Union News Company Inc. or Ancorp Inc. Gaynor News, 


Newark News Suppliers, Albany News Company, Greater Boston News 
Company. 
(a) were there any letters written on this subject? 
(b) were there any phone calls made on this subject? 
(c) were there any me etings held on this matter? | 
(ad) If so, wild you give us the qaocuments, Gates 
and names of any such individuals with whon 
you had such contact 


! 
ANSWER: I did not engage in any conferences of the | 
nature described in Interrogatory 23. 

| 


I do not know the other pexsons named in interrogatory 24. | 


' 

| 

| 2. The following are the names of the companies that 
' 

! 


i! distribute the News daily and Sunday in the create: metropolitan 


New York area: 


c) Jersey Coast News Co. 


da) Brauninger News Co. 


£) Passaic Co. News Co. 


1) Consolidated District Ine. 


j3) Gaynor News Compary, Inc, 


k) Standard News Company, Inc. 


° ” . 


| 
AFFIDAVIT IN OPPOSITION TO PLAINTIFF'S(UNDECIDED MOTION) JA236 


! FOR FURTHER DISCOVERY DATED MAY 17th,1975 | 
I UWaITED STATES DISTRICE COURT 
) SUTHERY DISTRICT 
ee ne ee ee ee eee 
| 
NAILY MIRROR INC. 


Plaintiff! 

71 CIV 121) 
against - ae eae me 
} AFFIDAVIT vit Sh, 

NEW YORK NEWS, INC., HARRY (HTSPY) eae ie 

| GARFINILE, UNION NEWS 0O., INC 
| A E:RICAN NWS OD., INC., and 
| A ICORP, a. . 


| en 


Defendants 


- © = so ee © © @ @© ss -~ 


| ONLTY OF NEY york) 


ROY M. OON being duly swom deposes and says: 
1. I submit this affidavit in Oypesiticn to the various rotions 


of Plaintiff, and to that of Robert 1. Farrell, Tsq., swom to, Mey 19, 1975. 


| 
| 
| ‘2a = o's X 
| STATE OF 2W YURK ) 
, 2. I ama senior rerber of Saxe, Bacon, Rolan & tfeniey, P. Cc. 
Our role as counsel for Ancorp National Services, Inc. in this action, stems 
exclusively from the fact that our firm was designated Special Counsel for 
the company in charge of litigation, by order of lian. Tadward J. Ryan, 
Bankruptcy Judre for this Court. Jeffrey Shuman, Esq., referred to by 
plaintiff is inside Corporate Co.msel for Ancorp. With the conpany's crerrence 
from reorganization proceedings on Nay 13, 1978, our fim becare its Ceneral 


Coumsel. 


3. This entire nincty million dollar action has been characterized 
by laches, frivolous requests, total nerlect, and almost erhberrassins inept- 


ness on the part of plaintiff for four years, since it brourvht the action. 


hese tactics have caused expense and tine-wastine to defendant Ancor, its 


~~ 


nanapenent, and 


4. 


| case in point. 


A. 


r 


We 


C. 
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; ‘ 
shareholders. 


These motions, simported by lir. Tarrell's affidavit, are a 


Mr. Farrell coes the following: 


Concedes the inexcusable delays and inaction after 
the corplaint was filed four years ayo - but 

advances the somevhat novel theor, that the burden 
thereby shifted to defendants to cure plaintiff's 
negicct, "In the meantinae, the defendants made no 


noin: of pressing the ratter on, and seemed entirely 


content to leave the case at rest with the plaintiff." 


Alleges that when plaintiff finally woke up, ana 
decided to proceed with "'vipor’, it was then 
“dismpted" by the judge assigurent process in this 
Court "The Court is asked respectfully to consider 
that much of our efforts, once we undertook with 
vigor to prosecute, were disrupted naturally by the 
fact that, three times the Court assirned judges to 


take over this action.". 


Demands the court-appointed and then General Counsel 
of the company be disqualified because I, a member 
of the firm had conversations with plaintiff, and 
am therefore a potential “long-standing key witness" 
- thus rendering the firm disqualified "It is 
inportant , to cvoid inevitable disruption of any 
trial, to be had herein, of the central issues, 


because Roy Cohn is a long-standing 'key' witness 
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for the plaintiff, and whe was also 
| consilted at great lensth as a prospective 
attorney to represent the plaintiff in this 
H action. Passing the point that this issue 
| has already been determined adversely to | 
! plaintiff, it is interesting to find in the 
first pare of Mr. Farrell's affidavit a 
Statement that he hinself is actine as 
plaintiff's attorney despite the fact that 
he liimself is "an important witness in its 
behalf."" As a long-standing key-witness, I 
have no recollection of having been exanined 


by plaintiff during the past four years since 


the action was instituted, and state now, as 
I would have then, that I never represented 
plaintiff ad never received my confidential 


information from plaintiff. Plaintiff spoke 


to me as one who had represented Ancorp and 
predecessors from time to time about its 
problem, which, unfortunately, resulted from 
lack of lcadership receptivity or re somiticon 


of its product, 


5. The attempt to examine Myron Garfinkle at this point, and 
| make an issue conceming him, is frivolous. Plaintiff well knows that during 
the acts complained of, Myron Garfinkle was not an officer, director, employee 
or in any way connected with Ancor or its predecessors. His first comection 


with Ancorp came two years after the suit was filed, when old management was 


replaced due to the Chapter XI, and Myron becare the new Chief Executive 


| 
| JA239 


Officer. Indeed, the former Chicf Exccutive Officer, l'enry Carfinkle, 
| unsuccessfully sucd the new ranarerent headed by Myron Garfinkle (onry 


| Carfinkle v. Ancorp, ct al., Suprere Court, \. Y. Coumty, 1974). 


6. The balance of Mr. Farrell's affidavit, contains such whelp- 
ful statements as calline ?ir. Levine of Ancorm a "questionable character" 
(Farrell affidavit p. 5), and criticizinp va. S witness' answers. I have 


4 


not attended the depositions, but have been advised by counsel who have, that 


the performance of plaintiff's couse] was more appropriate to a cor edy act 


than a legal proccedine. 


7. It is respectfully submitted that the instant motions should 


be denied, and that this Court entertain motions for summary judpment and 


dismissal of this four vear old misadventure. 


Sworn to before me this day 


of , 1975. 


eee ae ee oe ee 


ROY M. GON 


LETTER FROM ROBERT W.FARRELL TO D.J.MARVIN E.FRANKEL 
DATED JUNE 6th,1975 JA240 
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nO CLO COUNTRY ROAO NEW YORK CITY OFFicEe 


Ay ROBERT W. FARRELL 
4 Ag ATTORNEY AT LAW 


MINEOLA. NEW YORK ‘150! 67 PARK AVE. N.Y Cc 10016 
Si\6-248.0245 212-665-0346 


June 6th,1975 


Hon.Marvin E.Frankel 
United States District Court ee Oe 
New York,N.Y. 10007 
Re: Daily Mirror Inc.,/ 
Dear Sir: New York News ,Inc.et al. 


I am in receipt of the District Judge's unusual letter 

of June 2nd,1975 eddressed to all parties,said letter 
being sent,after word had already arrived at Chambers 

that application tor your Honor's withdrawal had been 

duly filed with your Court's clerk(mr. Becker) on Thursday, 
may 29th,1975 at about 3:20 PM. 


Our application,while it is by affidavit provided for 

under Section 144 Title 28 USC,in requirement of instant 
withdrawal,is also based upon* the self-operative,self- 
iniatiative provisions of Section 455,same title,as now 
amended,which leaves the litigant before him,most uncomfort- 
able and lacking confidence and faith in fairness of the 
Judge,employing the qualification standards set down by the 
Supreme Court in Estes v Texas,emphasizing the appearance, 
rather than the reality of justice,as a test,for withdrawal. 


The revised stat’ te 455,makes not the sense of duty in the 
Judge to continue to sit, a basis for resistance to tne 
litigant's claim,but the sense of digccomfort in the litigant, 
as a basis for the Judge's more likely obligation to with- 
draw. 


It seems to us,that the Judge's response by letter of June 
2nd,1975 should better have waited the Judge's full receipt 

of the application of withdrawal and thus avoided the continuing 
appearances,which have brought on further-discomfort.Your Honor's 
reference to the imminent possibility of “summary judgment” 
against the plaintiff,without any reference to our pending 
priority motion for EBT discoveries,as against the mere casual 
projection of a motion for summary judgment by defendant, 
accepted by your Honor ,asS a mere suggestion most casually, 

made at that time, a further demonstration ,that can only 

be deemed,aggrieving judicial attitude,as it appears to us. 


I am hastening to have this response to yours of June 2nd, 
delivered to your Chambers. 


Very tral o 
\ PAK eee” 
Robert W(Farrell i( 
‘ is ie a 


ein 


-- 


LETTER TO DEFT. NEW YORK NEWS INC, attorney GERAGHTY 
D.J. MARVIN E.FRANKET DATED JUNE 30th,1975 


UNITED STATES DISTRICT COURT 
UNITED STATES COURTHOUSE 
New York. N.Y. 10007 


CHAMBERS OF 
& MARVIN E. FRANKEL 


June 30, 1975 


Mark D. Geraghty, Esq. 

Townley, Updike, Carter & Rodgers, Esqs. 
220 East 42nd Street 

New York, N.Y. 10017 


Re: Daily Mirror, Inc. v. New York News, Inc., 
et al 71 Civ. 1211 _ 


Dear Mr. Geraghty: 
This is in response to yo.~- letter of June 26, 1975. 


The memorandum decision dated June 24, 1975, was 
meant to deny the application for recusal and to reaffirm 
the decision granting summary judgment. The case is 
meant to have been finally concluded for all purposes 
at this nisi prius level. 


Ver truly yours, 
| - i ! = | 


ad 0) Hee y, are 


cc: All Counsel 


FROM 


JA24) 


Letter from D.J.Marvin E.Frankel to Deft. "News" counsel JA2&2 
DATED JUNE '30,1975 


UNITED STATES DISTRICT COURT - 
UNITED STATES COURTHOUSE 
New Yor«, N.Y. 10007 ‘ 


CHAMBERS OF 
JUDGE MARVIN E. FRANKEL 


Tune 30, 1975 


Mark D. Geraghty, Esq. 

Townley, Updike, Carter & Rodgers, Esqs. 
220 East 42nd Street 

New York, N.Y. 10017 


Re: Daily Mirror, Inc. v. New York News, Inc., 
et al fl Civ. 1213 


Dear Mr. Geraghty: 
This is in response to your letter of June 26, 1975. 
The memorandum decision dated June 24, 1975, was 
meant to deny the application for recusal and to reaffirm 
the decision granting summary judgment. The case is 


meant to have been finally concluded fre all purposes 
at this nisi prius level. 


Very truly yours, 


ce: #311 Counsel 


® * 
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% . AFFIDAVIT FROM ROY COHN'S LAW FIRM(Lang) in opposition JA243 
to Plaintiff's Motion returnable July 3rd,1975 already 

decided dated July 10th,1975 

PS i SLATES DISTRICT COURT 

wy URN DISTRICT OF NEW YORK 

"For Referral tc Judge 
mae eee eee ee ee ee ee Marvin E. Frankel" 
\LLY MIRROR INC., : 
ta (CEG 2s 
Plaintiff, 
- B9alinSst = AFFIDAVIT IN OPPOSITIVG.] 
TO PLAINTIFF'S MOvLON 
NE'Y YORK NEWS INC., HARRY GARFINKLE, , 
UN'ON NiWS COMPANY INC., AMERICAN 
NE\.S COMPANY AND ANCORP INC., 
Defendants, 
a a a a Sr on ee Se at SS Ohm x 
S'I\PE °F NEW YORK) og 
CO'NTS OF NEW YORK)~~ 
JOHN F. LANG, being duly sworn, deposes and says: 
am a member of the firm of Saxe, Bacon, Bolan & Manley, 
re P.C., attorneys for the defendant Ancorp Inc., in the within 
action. I maké thjs affidavit in opposition to plaintiff's 
ad motion brought on by notice of motion on June 17, 1975. 


It is respectfully submitted that plaintiff's motion to 
vacate .the order of this Court, granting defendants summary 
judgment.is totally without foundation in fact or law, and. 
fails to state any coherent grounds in support thereof. 


THEREFORE, it is respectfully requestéd that plaintiff's 


latest motion, on whatever grounds it is based, should be denied 


i 2 cy respect. 
n ©<very respect 7 


’ _ if Af / = gee 
j = ‘ . ae AL co wc Bi a 
“9 Jon FY Lagg == ; 


Sworn to betore mo this i ; \ 
Lo ‘day of July, 1975 J . } 
° f es 
eo i / Saf 
w, “on 
*, SUSAN BELL 2 
NOTARY PUBLIC, STATE OF NEW YORK “s ” 
No, 31-4607703 New York County _ a 


+ 


ane. « 


5) . - 
* je - “Z.7 
eh tl a i ite cn it ae 


PHONO? » 


"gmitrats filers 4 DESTRICT COURP =’ 
GOUTESRS DISTRICT OF NEW FORK 
ne mat bw Bie: da te 


elie UKM ak ao & a we % x 


1975 


AN AY % 
. 2. D. oF: 
e, BSR. 2- Sion. 6 dena’. be Sear 
eee MIRROR INC., 


ea 3S BO OST ae.. ; 
» Plainesee, : 
’ a Pk alpha EM@ Yor is, wrer 2: MEMORANDUM 
Ay Ma YORE MEWS INC. , et al., ' AND 
g rake A se 9 ORDER 
ne bh Detundante, ; 
(Ce tre tess nee -——-— = = --—- x Ho /2737 
- 145. *, . : 
“0! PRANERL, DJ. 
‘ye | ER"). Pladntdf#'s potion £4104 June 30, 1975, 
4. 
ho 


pend made weturnable today secks, “before a properly 
St ‘anstoned Cudge . . . or such other as may be assigned 
e for the hearing hereof, . . . an Order vacating 
So. ab indede the . . « Decision-Memorandum [dated dime 9, 
| 1975], end any Judgment entered thereon or to be 
-@ntered thereon, as en extra-judicial act, a legal 
“gnomaly, @ nullity in law, an abortive attempt of the 
Tudge to effert a single, joint and concurrent ; 
‘Gispositibn of two incompatible judicial processes, 
one in personal recusance of the deciding Judge, and 
the other in adjudication of the pending case, and as 
surprise product of undue haste and a denial of due 
process; and for such other and further relief, by 


\/" way of reinstatement of a tine schedule for the further 


4 
{ 


whecipes oss TaN Fa aaa md och. 6 ee Ss * gedit cll Paes. GR Ra Bs 


e Bids twarvinE. JA2KA 


JA245 
* 'prosooution and defense of the within case, and otherwise 
a ag may bo fitting in tho premises.” 
rate @he motion is denied. 


It is so ordered. 


ne Dated, New York, New York MARVIN E. FRANKEL 


a 
Ye ee 


July 3, 1975 
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